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The case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), entered on the Court’s
General List on 9 April 1984 under number 70, was the subject of Judgments
delivered on 26 November 1984 (Military and Paramilitary Activities in and against
Nicaragua ( Nicaragua v. United States of America), Jurisdiction and Admissibility,
Judgment, 1.CJ. Reports 1984, p.392) and 27 June 1986 (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Judgment, 1.C.J. Reports 1986, p. 14). Following the discontinuance
by the applicant Government, the case was removed from the List by an Order
of the Court on 26 September 1991 (Military and Paramilitary Activities in and
against Nicaragua ( Nicaragua v. United States of America), Order of 26 September
1991, L.C.J. Reports 1991, p. 47).

The pleadings and oral arguments in the case are being published in the follow-
ing order:

Volume I. Application instituting proceedings ; request for the indication of pro-
visional measures and consequent proceedings; Memorial of Nicaragua
(Jurisdiction and Admissibility).

Volume 11. Counter-Memorial of the United States of America (Jurisdiction and
Admissibility); Declaration of Intervention by El Salvador and observations
thereon by Nicaragua and the United States of America.

Further volumes will contain the remainder of the documentation in the case
(oral proceedings on jurisdiction and admissibility; Memorial of Nicaragua
(Merits) and supplemental documents ; oral proceedings on the merits ; Memorial
of Nicaragua (Compensation) ; correspondence).

In internal references bold Roman numerals refer to volumes of this edition ;
if they are immediately followed by a page reference, this relates to the new
pagination of the volume in question. On the other hand, the page numbers which
are preceded or followed by a reference to one of the pleadings only relate to
the original pagination of the document in question, which, if appropriate, is
represented in this edition by figures within square brackets on the inner margin
of the relevant pages.

Neither the typography nor the presentation may be used for the purpose of
interpreting the texts reproduced.

L'affaire des Activités militaires et paramilitaires au Nicaragua et contre celui-
ci (Nicaragua c. Etats- Unis d’ Amérique), inscrite au réle général de la Cour sous
le numéro 70 le 9 avril 1984, a fait 'objet d’arréts rendus le 29 novembre 984
(Activités militaires et paramilitaires au Nicaragua et contre celui-ci ( Nicaragua c.
Etats-Unis o’ Amérigue), compétence et recevabilité, arrét, C LJ. Recueil 1984,
p.392) et le 27 juin 1986 (Activités militaires et paramilitaires au Nicarugua et
contre celui-ci (Nicaragua c. Etats-Unis d’Amérigque). arrét, C.1J. Recueil 1986,
p. 14). A la suite du désistement du gouvernement demandeur, elle a été rayée
du role par ordonnance de la Cour du 6 septembre 1991 (Activités militaires et
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paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis d’Amé-
rique), ordonnance du 26 septembre 1991, C.LJ. Recueil 1991, p. 47).

Les piéces de procédure écrite et les plaidoiries relatives a cette affaire sont
publiées dans V'ordre suivant:

Volume I. Requéte introductive d’instance ; demande de mesures conservatoires
et procédure y relative ; mémoire du Nicaragua (compétence et recevabilite).
Volume II. Contre-mémoire des Etats-Unis d’Amérique (compétence et
recevabilité); déclaration d'intervention d’El Salvador et observations du

Nicaragua et des Etats-Unis d’Amérique sur cette déclaration,

Les volumes suivants contiendront le reste de la documentation concernant
I"affaire (procédure orale sur les questions de compétence et recevabilité ; mémoire
du Nicaragua (fond) et documents additionnels; procédure orale sur le fond;
mémoire du Nicaragua (réparation); correspondance).

S'agissant des renvois, les chiffres romains gras indiquent le volume de la pré-
sente édition: s’ils sont immédiatement suivis par une référence de page, cette
référence renvoie a la nouvelle pagination du volume concerné. En revanche, les
numéros de page qui ne sont précédés ou suivis que de la seule indication d’une
piéce de procédure visent la pagination originale du document en question, qui,
en tant que de besoin, est reproduite entre crochets sur le bord intérieur des pages
concernées.

Ni la typographie ni la présentation ne sauraient étre utilisées aux fins de
Vinterprétation des textes reproduits.
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Counter-Memorial of the United States of America (Questions of Jurisdiction
and Admissibility) — Contre-mémoire des Etats-Unis d’Amérique (ques-
tions de la compétence et de la recevabilit)

INTRODUCTION AND SUMMARY

Introduction .
Summary of argument .

ParT I. NicaRAGUA HAS NOT INVOKED AN EFFECTIVE TITLE OF JURISDICTION

Introduction

Chapter [. Nicaragua has never accepted the Court’s compulsory jl.ll'lSdlC-
tion and therefore has no nght to invoke that Jurlsdlctlon agamst the
United States .

Section 1. Nicaragua never acccptcd thc compulsory _]Ul‘lSdlCllOI] of
the Permanent Court of International Justice

A. Only parties to the Protocol of Signature to the Stdtute of thc
Permanent Court of International Justice could accept that
Court’s compulsory jurisdiction .

B. Nicaragua never became pdrty to the Statute of the Permanent
Court .

1. 14 Septembcr 1929 Nxcdrdgud sngned bul dld not ratlfy thc
Protocol of Signature

2. 24 September 1929: Nlcaragua madc an ineffective dcclara-
tion under the Optional Clause of the Protocol of Signature

3. 1930-1935: Nicaragua’s domestic consideration of the
Protocol of Signature

4. 1936-1938: Nicaragura’s wnhdrawal from the Leaguc of
Nations

5. 1935-1946: Commumcat:ons bctwcen Nlcaragua and thc
League confirmed that Nicaragua had not accepted the
Permanent Court’s compulsory jurisdiction AN

Section II. Because Nicaragua’s Declaration was never an acceptance
of the compulsory jurisdiction of the Permanent Court, the Decla-
rationt cannot be deemed under Article 36 (5) to be an acceptance
of the compulsory jurisdiction of the International Court of Justice

A. According to the plain meaning of the words “still in force”,
Article 36 (5} applies only to declarations binding the declarant
to accept the compulsoryjurisdiclion of the Permanent Court

“In force” means “binding” .

2. The French text of Arucle 36(5) of this Court’s Statute also
requires that a declaration be binding under the Statute of
the Permanent Court in order to be deemed an acceptance
of this Court’s jurisdiction .

3. Article 36 (5) cannot bring into force a dccldrdhon r.hal had
never been in force under the Permanent Court’s Statute .
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INTRODUCTION AND SUMMARY
INTRODUCTION

1. In its Order of 10 May 1984, the Court decided that the written proceedings
in this case should first be directed to questions of the jurisdiction of the Court
to entertain Nicaragua’'s Application of 9 April 1984 against the United States
of America (herealter the “Application™) and 1o questions of the admissibility
of that Application. By Order dated i4 May 1984, the Court directed the
Republic of Nicaragua (hereafter “Nicaragua’) to file with the Court by 30 June
1984 a Memorial addressing those issues and directed that the United States of
America (hereafier the “United States™) file a Counter-Memorial on the same
issues by 17 August 1984, The United States submits the present Counter-
Memorial in accordance with the Court’s Orders of 10 and 14 May and in
response to Nicaragua’s Memorial of 30 June 1984 (hereafter the “Nicaraguan
Memorial’’).

2. The United States responds in this Counter-Memorial to the questions of
jurisdiction and admissibility which the United States has determined to be
presented by Nicaragua’s Application and Memorial. The United States reserves
its rights, including its rights under Article 79 of the Rules of Court, to object
to any other question of jurisdiction or admissibility arising in the course of
subsequent pleadings or proceedings,

3. The United States notes at the outset that, as Applicant, it is Nicaragua's
burden to prove that the Court has jurisdiction and that its Application is other-
wise admissible. The United States will demonstrate in this Counter-Memo-
rial that Nicaragua has not met, and cannol meel, that burden. Specifically, the
claims set forth in Nicaragua’s Application are not within the jurisdiction of
the Court because Nicaragua has not itself accepled the Court’s compulsory
jurisdiction in any respect. In addition, Nicaragua’s claims do not come within
the scope of the United States acceptance of this Court’s jurisdiction. Further,
Nicaragua’s claims are, in any event, inadmissible because (1) they implicate the
rights and interests of indispensable parties, (2) they have been properly
committed to modes of peaceful resolution other than adjudication by this Court,
and (3) they call for determinations entrusted by the Charter of the United
Nations {o the political organs of the United Nations.

4. Nicaragua’s Application presents the Court with several important issues
of first impression. With respect to jurisdiction, this is the first time that a State
nas attempted 1o invoke the Court’s compulsory jurisdiciion in the full knowledge
that it had never itse)f accepted that jurisdiction. This is also the first time that
a State has filed an Application secking to invoke the Court’s compulsory juris-
diction in the face of a properly and timely filed statement by the Respondent
explicitly suspending the claims in the Application from the scope of the
Respondent’s declaration.

5. The most basic premise of the Court’s contentious jurisdiction is that it
rests on the consent of the parties. Where one party has not properly consented
to that jurisdiction, the Court has no authority to adjudicaie the dispute. A
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4 MILITARY AND PARAMILITARY ACTIVITIES

Sortiori, where, as here, neither party has consented, the lack of jurisdiction
is manifest.

6. Nicaragua’s claims raise issues of first impression of equal gravity with
respect to the fundamental allocation of institutional competences under the
United Nations Charter. This is the first time that an Application has alleged
the existence of on-going armed hostilities and requested that the Court iniervene
in those hostilities. Even more importantly, it is the first time that a State engaged
in armed aggression against its neighbors has sought to use the Couri as a means
of preventing ancther State from going to the assistance of those neighbors
pursuant to the inherent right of individual and collective self-defense.

7. The United Nations Charter deliberately vested the political organs of the
United Nations with the competence to deal with alleged acts of aggression or
breaches of the peace. As evidenced by the very novelty of Nicaragua’s claims,
the United Nations Charter never contemplated that this Court would resolve
aliegations and counter-allegations concerning region-wide armed hostilities in
the midst of those hosiilities. Nicaragua’s attempt to bring such allegations
before the Court in the circumstances of this case thus attempts to circumvent
an important, agreed allocation of institutional competences under the Charter.

8. The political organs of the United Nations and of the QOrganization of
American States, morcover, have already endorsed the so-calied Contadora
process as the appropriate forum for the consideration of Nicaragua’s sccurity
concerns. Those negotiations, to which Nicaragua is a party, permil, unlike the
present judicial proceeding, a resolution of Nicaragua’s grievances in conjunction
with the grievances of other Central American States against Nicaragua. The
Contadora negotiations, again unlike the present judicial proceeding, permit the
resolution of complex social, economic and political problems of Central America
as a whole; unless those underlying causal problems are satisfuctorily addressed
at the same time, any determination of competing security claims will ultimately
be illusory. Nicaragua’s attempt in its Application to isolate Nicaragua’s claims
from those of its neighbors thercfore confronts this Court with the possibility of
jeopardizing the Contadora negotiations in achievement of a successful resolution
of the complex problems of the region as a whole.
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SUMMARY OF ARGUMENT

9. As Applicant, Nicaragua bears the burden of demonstrating that the Court
has jurisdiction and that its claims are admissible. This burden is recognized by
the Court’s Order of 14 May 1984 directing Nicaragua to address those issues
first. The United States will demonstrate in this Counter-Memorial that Nicaragua
has not met, and cannot meet, its burden. Nicaragua has conspicuously failed to
prove even the first prerequisite of compulsory jurisdiction, namely that Nicaragua
has itself filed an effective declaration accepting that jurisdiction.

10. The United States will demonstrate in this Counter-Memorial that, for
cach of several additional reasons, the Court does not have jurisdiction over the
claims set forth in Nicaragua’s Application. The United States will then demon-
strate that, even assuming arguendo that the Court has jurisdiction, Nicaragua’s
claims are inadmissible.

1l. The Court lacks jurisdiction, first, because Nicaragua attempts to invoke
the Court’s compulsory jurisdiction without itself having accepted that jurisdic-
tion. This fatal defect in Nicaragua’s Application goes to the very foundation of
the Court’s compulsory jurisdiction system. Each State participating in that
system does so anly with respect to other States accepting ‘“‘the same obligation™
under Article 36 (2) of the Statute of the Court. This precondition is itself
derived from the most fundamental principles of international law — reciprocity
and the equality of States. A State that has not accepted “‘the same obligation™
may not, without seriously violating those principles, invoke the Court’s compul-
sory jurisdiction.

12. Nicaragua’s failure to accept the Court’s compulsory jurisdiction and its
consequent inability to invoke that jurisdiction against the United States are
discussed in Part 1 of this Counter-Memorial. Nicaragua maintains that a
declaration it made in 1929 with regard to the Permanent Court of International
Justice must be “deemed” an acceptance of this Court’s junisdiction under Article
36 (5} of this Court’s Statute. Article 36 (5), however, speaks only of declarations
“still in force” when the Statute of the present Court became operative, This
Court has stressed on several occasions that the purpose of this language was to
secure a continuity in the compulsary jurisdiction of the Permanent Court, not
to impose new, expanded obligations on States. Article 36 (5) thus did not apply
in 1945 to Nicaragua’s 1929 declaration and for a very simple reason: Nicaragua
had deliberately refrained from the necessary legal acts 1o bring the 1929
declaration into force under the Permanent Court system.

13. Nicaragua attempts to avoid the ineluctable implications of the plain
language and purpose of Article 36 (5) of the Court’s Statute primarily by
referring to confusion in the literature concerning Nicaragua’s status with respect
to the Court’s compulsory jurisdiction. This confusion arises from equivocal
statements by Nicaragua during the life of the Permanent Court that it planned
10 take the necessary legal steps to bring its declaration into force. Nicaragua
did not take such steps, however, and in its Memorial concedes that it never
undertook “a binding acceptance of compulsory jurisdiction” of the Permanent
Court {para. 47). Nicaragua nevertheless now sceks to benefit from its own
equivocation and from the confusion that Nicaragua’s conduct has created.

14. The status of Nicaragua’s declaration since the advent of the present Court
has come under rigorous scrutiny only once before, in the negotiation and
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mediation effort culminating in the King of Spain Arbitral Award case. Nicaragua
and Honduras there entered into a specific compromis submitting the case to the
Court — an act wholly unnecessary had Nicaragua’s declaration been in force
as a result of Article 36 (5). In the course of the negotiations that led up to that
compromis, Nicaragua’s Ambassador to Washington advised the United States
that Nicaragua’s 1929 declaration was not legally effective, and former Judge
Manley O. Hudson advised Honduras that Nicaragua had not accepted the
compulsory jurisdiction of the Court. The Registrar of the Court at the time
concurred. After thoroughly examining, at Judge Hudson'’s request, the Court’s
records, the Registrar in 1955 advised Judge Hudson as follows:

“I do not think one could disagrec with the view you express when you
say that it would be difficult to regard Nicaragua’s ratification of the Charter
of the United Nations as affecting that State’s acceptance of the compulsory
Jjurisdiction. If the Declaration of September 24th, 1929, was in fact ineffective
by reason of failure to ratify the Protocol of Signature, I think it is impossible
to say that Nicaragua’s ratification of the Charter could make it effective
and therefore bring into play Article 36, paragraph 5, of the Statute of the
present Court.”

The Director of the League of Nations Archives at Geneva subsequently advised
the Registry, and the Registry advised Judge Hudson, that Nicaragua's “instru-
ment of ratification was never deposited with the League of Nations Secretariat”,
thereby confirming the Registrar’s conclusion that Nicaragua’s 1929 declaration
was “ineffective” under the Statute of the Permanent Court and could not have
been brought “into play under Article 36, paragraph 5, of the Statute of the
Court™.

15, In short, the plain language and purpose of Article 36 (5) and the
overwhelming evidence since its adoption indicate that Nicaragua cannot be
deemed to have accepted the compulsory jurisdiction of this Court under that
provision of its Statute, Had Nicaragua genuinely desired to accept the Court’s
compulsory jurisdiction, it could have readily done so by depositing a proper
declaration pursuant to Article 36 (2) and (4) of the Statute. Nicaragua has not
done so. Nicaragua may not be considered a State that has accepted “the same
obligation” as other States under the compulsory jurisdiction system and,
accordingly, may not invoke that jurisdiction against the United States.

I6. The question of the legal effectiveness of Nicaragua’s declaration requires
only limited facts directly relevant to that declaration and its status. The
remaining United States arguments require a more general familiarity with events
in Central America as a whole. In Part II, therefore, the United States offers a
brief overview of the current region-wide conflict in Central America sufficient
to place in context the remaining United States arguments as to jurisdiction and
admissibility.

17. The United States will show in Part 11, first, that contrary to its assertions
to this Court, Nicaragua is engaged in an armed attack against its neighbors. As
United States Secretary of State George P. Shuliz observes in his affidavit of
14 August 1984:

“3. The information available to the Government of the United States
through diplomatic channels and intelligence means, and in many instances
confirmed by publicly available information, establishes that the Government
of Nicaragua has, since shortly after its assumption of power in 1979,
engaged in a consistent pattern of armed aggression against its neighbors,
Other responsible officials of the United States Government, including the
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President and the responsible Committees of the United States Congress
having access 1o such information, share this view. In addition, responsibie
officials of other States in the region have reached a similar conclusion based
on their own sources of information.

4. The United States has abundant evidence that the Government of
Nicaragua has actively supported armed groups engaged in military and
paramilitary activities in and against El Salvador, providing such groups
with sites in Nicaragua for communications facilities, command and control
headquarters, training and logistics support. The Government of Nicaragua
ts directly engaged with these armed groups in planning ongoing wmilitary
and paramilitary activities conducted in and agatnst El Salvador. The
Government of Nicaragua also participates directly in the procurement, and
transshipment through Nicaraguan territory, of large quantities of ammu-
nition, supplies and weapons for the armed groups conducting military and
paramilitary aclivities in and against El Salvador.

5. In addition to this support for armed groups operating in and against
El Salvador, the Government of Nicaragua has engaged in similar support,
albeit on a smaller scale, for armed groups engaged, or which have sought
to engage, in military or paramilitary acttvities in and against the Republic
of Costa Rica, the Republic of Honduras, and the Republic of Guatemala.
The regular military forces of Nicaragua have engaged in several direct
attacks on Honduran and Costa Rican territory, causing casualties among
the armed forces and civilian populations of those States.” (Ann. 1, paras.
3,4,and 5)

18. The United States will further show that the complex political, military,
economic and social claims and counter-claims in Central America are now
subject, by the agreement of all governments concerned, including Nicaragua, to
the multilateral negotiations known as the Contadora process. That process has
been endorsed by the United Nations Security Council and the Organization of
American States. The United States also endorses the Contadora process and
has, in good fauth, entered into collateral negotiations with Nicaragua to support
that process.

19. The United States will show in Part III of this Counter-Memorial that,
for two reasons, each having to do with the situation in Central America,
Nicaragua’s claims do not come within the terms of the United States declaration
accepting the compulsory jurisdiction of the Court. Since the declarations of the
two Governments do not, therefore, concur in comprising the claims within their
scope, the Court lacks jurisdiction over Nicaragua’s claims regardiess of the
Court’s conclusions with respect to the status of Nicaragua’s 1929 declaration.

20. Nicaragua’s claims do not come within the scope of the United States
1946 declaration, first, bccause Nicaragua's claims arise under multilateral
treaties, and all of the States that are partics to those treaties as well as parties
to the underlying disputes are not parties to the case before the Court. Proviso “c”
(hereafter the “multilateral treaty reservation”) of the United States 1946
declaration accepting the compulsory jurisdiction of this Court stated that the
declaration would not apply to:

“disputes arising under a multilateral treaty, unless . . . all parties to the
treaty affected by the decision are also parties to the case before the
Court . . .7,

The United States thus expressly excluded from its consent to the Court’s
compulsory jurtsdiction multilateral disputes arising under muitilateral treaties
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unless all of the treaty parties that would be affected by a decision of the Court
were before the Court. By adopting the multilateral treaty reservation, the United
States refused to be bound by a judicial construction of its rights and obligations
under a multilateral treaty in the context of a specific, multilateral dispute un-
less that judicial construction were also binding on all of the treaty parties to
that dispute.

21. Nicaragua’s Application is based on allegations about United States
compliance with its obligations under the Charters of the United Nations and
the Organization of American States (hereafter the “OAS”). Those treaties
subsume all the legal standards arguably applicable to Nicaragua’s allegations
and are, in any event, the applicable law between the Parties. All of the other
Central American States are also parties to the two Charters and, moreover, are
parties to the disputes on which Nicaragua’s Application is based. Those other
States are not, however, before the Court and cannot be compelled to enter this
proceeding. Indeed, those States have expressly communicated to the Court their
views that adjudication of Nicaragua’s claims would be inappropriate.

22. Nicaragua’s claims fall squarely within the multilateral treaty reservation.
It is apparent from the face of Nicaragua’s Application that the relief Nicaragua
seeks cannot be granted without implicating the rights and obligations of its
Central American neighbors. In the absence of the other Central American
States, there cannot be a full and fair development of the facts relevant to
Nicaragua’s claim. And in their absence, neither the rights and obligations of
the other Central American States, nor the rights and obligations of Nicaragua
toward those States, can be determined by this Court.

23. Most importantly, if the Court were to grant the relief Nicaragua requests,
only one affected State, the United States, would be bound by the Court’s
interpretation of rights and obligations under the Charters of the United Nations
and the Organization of American States and the other multilateral conventions
on which Nicaragua’s claims are based. This is precisely the situation that the
United States excluded from its declaration by means of the multilateral treaty
reservation. Nicaragua’s claims do not, therefore, come within the scope of the
United States 1946 acceptance of the Court’s compulsory jurisdiction. The
implications of the multilateral treaty reservation are discussed in Part III,
Chapter II, of this Counter-Memortal®,

24, Further, on 6 April 1984, the United States filed with the Secretary-
General a note modifying its 1946 declaration. That note temporarily suspended
claims such as those presented in Nicaragua’s Application from the scope of the
United States declaration. Nicaragua acknowledges this but challenges the
validity of the note itself. The United States will demonstrate in Part III,
Chapter III, of this Counter-Memorial that the 6 Aprit 1984 note, under the
present law and practice of the Optional Clause system, was fully valid with
immediate effect. Even if not valid erga omnes, moreover, the 6 April note was
effective vis-a-vis Nicaragua, whose declaration, assuming for purposes of argu-
ment that it is valid at all, is subject to immediate denunciation and modification.

25. Finally, in Part IV of this Counter-Memorial, the United States will
show that Nicaragua’'s claims are not admissible, irrespective of the validity of
Nicaragua’s declaration and irrespective of whether the claims are comprised

! On the basis of Nicaragua’s pleadings to date, the United States has determined not
to invoke proviso “b” to the United States 1946 declaration (the so-called “Connally
Reservation”)., This determination is without prejudice 1o the rights of the United States
under that proviso in relation to any subsequent pleadings, proceedings or cases before
this Court.
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within the terms of the United States declaration. On its face, Nicaragua's
Application asks the Court 1o determine that the United States is engaged in
aggression and a breach of the peace -~ in the midst of the armed hostilities on
which these allegations are based. Such a determination in this case is entrusted
by the Charter to the political organs of the United Nations. Under present
circumstances, moreover, any such determination as that sought by Nicaragua,
as well as the relief requested by Nicaragua, would directly and necessarily
implicate the rights of other Central American States, including their right of
self-defense and their right to request assistance from the United States to that
end. Those States are, accordingly, indispensable parties in whose absence this
case may not proceed.

26. General judiciai discretion arising out of the nature of the judicial function
also counsels against consideration of Nicaragua’s Application by this Court. A
court of law is not equipped to analyse and attempt to resolve the fluid situation
presented by on-going armed hostilities, particularly hostilities involving numer-
ous parties not before the Court. Nor is a court of law suited 1o addressing
underlying social, economic and political circumstances which, il unresolved,
will, as a practical matter, render illusory any determination of rights and
obligations relating to armed hostilities. Such situations are more suitable for
the political processes of negotiation, which are already engaged in the Contadora
process to which Nicaragua is party.

27. The claims presented in Nicaragua’s Application are, therefore, nol within
this Court’s jurisdiction and are not admissible. The United States respectfully
submits that the Court must therefore dismiss Nicaragua’s Application with pre-
judice.
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PART I. NICARAGUA HAS NOT INVOKED AN EFFECTIVE
TITLE OF JURISDICTION

INTRODUCTION

28. As Applicant, Nicaragua has the burden of proving that the Court has
jurisdiction and that the claim is well founded in fact and in law (Statute of the
Court, Art. 53). As the United States will show in Part I of this Counter-
Memorial, Nicaragua has failed to establish an effective title of jurisdiction.

29, Nicaragua never accepted the compulsory jurisdiction of the Permanent
Court and has taken no action to accept the compulsory jurisdiction of this
Court. Nicaragua may not, therefore, invoke the compulsory jurisdiction of this
Court against the United States. In its Memorial, although not in its Applica-
tion, Nicaragua has also attempted to base jurisdiction upon Article 36 (1) of the
Statute and the Friendship, Commerce and Navigation Treaty between the two
States. That treaty, however, is irrelevant to the dispute which is the subject-matter
of the Application and, by its terms, does not provide a basis of jurisdiction.
The FCN Trealy may not, in any event, be invoked for the first time at this stage
of the proceedings.

30. The absence of a title of jurisdiction is a deficiency of such gravity that it
should be addressed before any other issue as a plea in bar of fundamental
importance (Nottebohm, Second Phase, Judgment, 1.C.J. Reports 1955, p. 4, al
p. 12). Nicaragua’s failure to identify any valid title requires that Nicaragua’s
Application be dismissed.
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CHAPTER ]

NICARAGUA HAS NEVER ACCEPTED THE COURT’S COMPULSORY
JURISDICTION AND THEREFORE HAS NO RIGHT TO INVOKE THAT
JURISDICTION AGAINST THE UNITED STATES

Section 1. Nicaragua Never Accepted the Compulsory Jurisdiction of the
Permanent Court of International Justice

31. Nicaragua now concedes that it never accepted the compulsory jurisdic-
tion of the Permanent Court of International Justice (hereafier the “Permanem
Court”) {Nicaraguan Memorial, para. 47). It nevertheless is necessary to recount
the requirements of the Permanent Court system and Nicaragua’s failure to
satisfy those requirements because Nicaragua's argument that this Court bhas
jurisdiction rests largely upon a fiction, namely that Nicaragua had accepted the
compulsery jurisdiction of the Permanent Court except in respect of some
“unimportant technicalities” that were “cured” by adherence to the United
Nations Charter and the present Statute or by subsequent conduct of the Parties.
In fact, Nicaragua never accepted nor intended to accept any obligation under
the Protocol of Signaturc to the Statute of the Permanent Court, including
Article 36 of that Court’s Statute. Nicaragua’s adherence to the Charter and
subsequent conduct cannot constitute compliance with the requirements of the
present Court’s Statute for acceptance of compulseory jurisdiction.

A. Only FParties to the Protocol of Signature to the Statute of the Permanent Court
of International Justice Could Accept that Court's Compulsory Jurisdiction

32. The Permanent Court of International Justice was established pursuant to
Article 14 of the Covenant of the League of Nations. The Permaneni Court was
not an organ of the League. Rather, its Statute was an independent legal
instrument to which States could become parties by depositing an instrument of
ratification of a separate Protocot of Signature (M. Hudson, The Permanen:
Court of International Justice : 1920-1942, pp. 122-126 (1943) (hereafter “‘Hudson,
The Permanent Court™)). The Protocol of Signature was open 16 Members of the
League of Nations and to States listed in the Annex to the League of Nations
Covenant (6 League of Nations Treaty Series 380 (hereafter “LNTS™)).

33. The Protocol of Signature stipulated the procedures by which a State
could become party 1o the Protocol and, thereby, become party to the Statute
of the Permanent Court :

“The present Protocol, which has been drawn up in accordance with
the decision taken by the Assembly of the League of Nations on the
13th December, 1920, is subject to ratification. Each Power shall send its
ratification to the Secretary-General of the League of Nations: the latter shall
take the necessary steps to notify such ratification to the other signatory
Powers. The ratification shall be deposited in the archives of the Secretariat
of the League of Nations.” (6 LNTS 380; P.C.IJ.. Series D, No. 1 (2nd ed.),
p- 7 (italics added).)

The 1929 Protocol for the Revision of the Statute of the Permanent Court of
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International Justice also required the deposit of an instrument of ratification
with the Secretary-General of the League of Nations®.

34. Thus, the Protocol of Signature and the Revision Protocol were both
treaties requiring ratification and the deposit of an instrument of ratification.
When a treaty expressly requires ratification as the means by which a State
expresses 1ts consent to become bound by the treaty, ratification is an indispens-
able requirement?. This sine qua non includes compliance with stipulations in the
treaty concerning the means by which ratification is to be made effective.

35. The law requires strict compliance with formal procedures for accepting
treaty obligations in order to ensure certainty of obligation. “Parties to tnter-
national compacts must know when they become irrevocably bound by the
compacts.” (H. Blix, “The Requirement of Ratification”, 30 British Year Book
of International Law, p. 352, at p. 356 (1953).} So, too, parties to a treaty must
know with certainty which other States are bound. The requirements stipulated
in the particular treaty ensure such certainty. Accordingly, States could not
become party to the Protocol of Signature and the Statute of the Permanent
Court except by expressing their consent in the manner prescribed, namely by
deposit of an instrument of ratification of the Protocol of Signature with the
Secretary-General of the League of Nations (Hudson, The Permanent Court,
pp. 125-128).

36. Article 36 of the Statute of the Permanent Court contemplated that parties
might undertake an additional obligation by accepting the Permanent Court’s
compulsory jurisdiction, that is, the obligation to accept as respondent the
jurisdiction of the Court upon the filing of an Application against that party, To
facilitate this the 1920 Protocol of Signature contained the so-called “Optional
Clause” by which parties to the Protocol could make declarations accepting the
Permanent Court’s compulsory jurisdiction :

“The undersigned, being duly authorized thereto, further declare, on
behalf of their Government, that, from this date, they accept as compulsory,
ipso facto and without spectal Convention, the jurisdiction of the Court in
conformity with Article 36, §2, of the Statute of the Court, under the
following conditions . . .” (6 LNTS 380.)

37. As Judge Manley O. Hudson of the Permanent Court wrote in his treatise
on that Court, the Optional Clause was:

“*a subsidiary, not an independent, instrument. It was designed to serve only
as a text for the declarations referred to in paragraph 2 of Article 36 of the
Statute, and as such declarations may be made by Members or States only
‘when signing or ratifying the Protocol’ of Signature ‘or at a later moment’,
the signature and ratification of the Optional Clause are dependent upon
the signature and ratification of the Protocol of Signature. 4 State cannot

Y165 LNTS 357, League of Nations Official Journal (hercafter “LNOJ ™), 10th Year,
No. 12, 1929, p. 1843. The Revision Protocol came into force on 1 February 1936.
Thereafter, acceptances of the Permanent Courl’s Statute constituted acceptances of that
Statute as amended by the Revision Protocol.

2 See Territorial Jurisdiction of the International Commission of the River Oder, Judgment
No. 16, 1929, P.CLJ., Series A, No.23, pp.21-22; Ambatielos, Preliminary Objection,
Judgment, 1.C.J. Reports 1952, p. 10, at p. 43 ; Havana Convention on Treaties, 20 February
1928, Arts. 6 and 8, 22 American Journal of International Law, Supp., p. 138 (1928);
Vienna Convention on the Law of Treaties, Art. 14; Harvard Law School Draft Convention
on the Law of Treaties, 29 American Journal of International Law, Supp 655,
pp. 739-778 (1933); J. Mervyn Jones, Full Powers and Ratification, pp. lll 112 (1946)
A. McNair, The Law of Treaties, pp. 130-134 (1961).
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become a party to the Optional Clause unless it becomes or has become a
party alse to the Protocol of Signawre” (The Permanent Court, p. 451
(italics added).)

38. In short, a State could not accept the Permanent Court’s compulsory
jurisdiction unless it had properly ratified the Protocol of Signature and thereby
had become a party to the Statute of the Permanent Court.

B. Nicaragua Never Became Purty to the Statute of the Permanent Court

39. The following chronology shows that Nicaragua never became party to
the Statute of the Permanent Court.

1. 14 September 1929 Nicaragua signed but did not ratify the Protocol of Signature

40. Nicaragua became a Member of the League of Nations on 3 November
1920, but did not sign the Protocol of Signature until 14 September 1929 when
it also signed the Revision Protocol (LNOJ, 10th Year, No. 12, 1929, p. 1811).

2. 24 September 1929: Nicaragua made an ineffective declaration under the Op-
tional Clause of the Protocol of Signature

41. On 24 September 1929, Nicaragua signed the Optional Clause and made
the following declaration:

“Au nom de la République de Nicaragua, je déclare reconnaitre comme
obligatoire et sans condition la juridiction de la Cour permanente de Justice
internationale.

Genéve, le 24 septembre 1929.
(Signé) T. F. MEDINA."
(88 LNTS (1929), Ann. XXII, p. 283))

This was translated by the Registry of the Permanent Court into English as
follows:

“On behalf of the Republic of Nicaragua, | recognize as compulsory uncon-
ditionally the jurisdiction of the Permanent Court of International Justice.

Geneva, September 24, 1929.
T. F. MEDINA.”
(P.C.LJ.. Series E, No. 6 (1929-1930), p. 485.)

42, The declaration, however, was not and could not be legally effective, as
Nicaragua had not ratified the Protocol of Signature and therefore had not be-
come a party to the Statute of the Permanent Court (P.C.LJ, Series £, No. 6
(1929-1930), pp. 56, 146; A, Hammarskjold, Juridiction internationale, pp. 669-
670 {1938)). Correspondence on file in the League of Nations archives confirms
that the declaration was not in effect?,

43. By letter of 22 October 1929, the Government of Switzerland enquired
whether Nicaragua’s signature of the Protocol of Signature and of the Optional
Clause was subject to ratification {Ann. 3). The Legal Adviser of the League of

! Further inquirics at the League of Nations archives in Geneva have uncovered another
file relating to Nicaragua, file No. 3C/12843/279, in addition to file No. 3C/17664/1589,
reproduced and submitted to the Court in connection with the pleadings on provisional
measures. Annex 2 contains an affidavit from Stephen R. Bond, United States Counselor
for Legal Affairs in Geneva, concerning the additional file.

Digitalizado por: ¢

ENRIQUE BOLANOS

nriquebola


http://enriquebolanos.org/

14 MILITARY AND PARAMILITARY ACTIVITIES

Nations Secretariat wrote in response that the Protocol of Signature was subject to
ratification and that Nicaragua’s signature would only have effect on the date of
deposit of the instrument of ratification (Ann. 4). The Legal Adviser also exchanged
similar letters with the Foreign Ministry of the Republic of Austria (Anns. 5, 6).

3. 71930-1933 : Nicaragua's domestic consideration of the Protocol of Signature

44. By letter of 29 November 1930, Nicaragua’s permanent representative Lo
the League of Nations, T. F. Medina, advised the Secretary-General that the
Protocol of Signature to the Statute of the Permanent Court would be submitted
the next month for the approval of Nicaragua’s National Congress (Ann. 7). In
fact, no action was taken by Nicaragua for four years. On 19 December 1934,
the Protocol of Signature (but apparently not the declaration) was introduced
in the Nicaraguan Senate and was referred to committee (Ann. 8).

45, On 14 February 1935, Nicaragua’s Senate gave its approval to the Protocol
of Signature (Ann. 3). On 11 July 1935 the Chamber of Deputies followed suit
(Ann. 10).

46. On 4 April 1935, the Foreign Minister of Nicaragua wrote to the Secretary-
General of the League of Nations to report that the Protocol of Signature had
been submitted to the Nicaraguan Congress and that, when internal ratification
had been completed, he would submit the insirument of ratification 1o the
Secretary-General of the League of Nations (Ann. 11).

47. On 6 May 1935, the Acting Legal Adviser of the League acknowledged
the Foreign Minister’s letter and stated that the Secretariat would be ready to
facilitate the deposit of the instrument of ratification (Ann. 12).

48. In 1943, the Foreign Minister of Nicaragua furnished the United States
Ambassador with an unsigned copy of a decree relating to the Protocols,
reportedly signed on 12 July 1935 by the President of Nicaragua!, the day after
the Chamber of Deputies approved the Protocol of Signature (Ann. 13). The
Foreign Minister indicated that the 12 July decree had never been published in
La Gaceta. This was required by the second article of the decree and, apparently,
by the Nicaraguan Constitution as well®>. The Foreign Minister also told the

! Nicaragua’s Memarial does nol mention this decree {Ann. 1).
2 Article 100 of the Constitution of 1911 {which was in effect in 1935) provided that:

“All draft legislation, once approved by both houses of Congress, shall be sent to
the Executive within three days of such approval, so that hc may approve it and
publish it as law within ten days.”

(“Todo proyecto de ley, una vez aprobado por ¢l Congreso en camaras separadas,
sc pasara al Ejecutivo, a mas lardar, dentro de tres dias de haber sido votado, a fin
de que le de su sancion y lo haga promulgar como ley dentro de diez dias.”) (E. A.
Lejarza, Las Constituciones de Nicaragua, p. 655, at p. 671 (1958). Deposited with the
Court by the United States in accordance with Articte S0 (2) of the Rules of Court.)

In the case of treaties, the procedure following issuance of the ratificalion decree was 10
publish in La Gaceta the full text of the treaty, followed by both the acuerdo — by which
the President gave bis approval prior to submission Lo the Congress — and the raufication
decrec. An instrument of ratification signed by both the President and the Foreign Minister
was then published shortly thereafter. This pattern is illustrated by the following treaties
ratified by Nicaragua during 1935: Treaty on the Proteclion of Movable Property of
Historic Value, XXXIX La Gaceta, pp. 950, 955-957, 996-997 (1935); Anti-War Treaty of
Non-Aggression and Conciliation, XXXIX La Gaceta, pp. 772-773, 778-779, 789, 196-
797, 804-805, 917 (1935); General Convention to Improve the Means of Preventing War,
XXXIX La Guacera, pp. 843-844, 852, 860, 868-869, 876-877, 883-884, 893 (1935); Agree-
ment for the Suppression of the White Slave Traffic, XXXIX La Gaceta, pp. 1187-
1188, 1196-1197, 1260 (1935).
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United States Ambassador that there was no record of the instrument of rati-
fication having been sent to Geneva, but that he would have the instrument
prepared and sent,

4. 1936-1938: Nicaragua's withdrawal from the League of Nations

49. On 26 June 1936 Nicaragua announced its withdrawal from membership
in the League of Nations. The withdrawal became effective on 25 June 1938
(LNOJ, 1Tth year, Nos. 8-9 (1936), p. 923; P.C.I.J.,, Series E, No. 13 (1936-1937),
p. 70). Nicaragua apparently did not participate in League activities from 1936
onwards. Neither the League Covenant nor the Protocols of Signature of the
Permanent Court Statute dealt with the effect of such a withdrawal upon the
capacity of a State to become a party to the Permanent Court’s Statute or to
accept the Permanent Court’s compulsory jurisdiction®. As far as the United
States is aware, the effect of Nicaragua’s withdrawal on its signature and dec-
laration was never addressed during the life of the League.

5. 1939-1946 . Communications between Nicaragua and the League confirmed thar
Nicaragua had not accepted the Permanent Court's compulsory jurisdiction

50. On 29 November 1939 Nicaragua sent a telegram to the Secretary-General
of the League through commercial telegraphic channels, received the following
day. The telegram provided :

“‘SECRETARIQO SOCIEDAD NACIONES GINEBRA

ESTATUTO Y PROTOCOL CORTE PERMANENT JUSTICIA INTERNACIONAL LA HAYA
YA FUERON RATIFICADOS, ENVIARASELE OPORTUNAMENTE INSTRUMENTO RATI-
FICACION = RELACIONES.” (Ann. 14.)

In English, this translates as follows:

“SECRETARY LEAGUE NATIONS GENEVA

STATUTE AND PROTOCOL PERMANENT COURT INTERNATIONAL JUSTICE THE
HAGUE ALREADY RATIFIED, INSTRUMENT OF RATIFICATION WILL BE FORWARDED
IN DUE COURSE = RELATIONS .

51. As is clear from its text, this telegram merely informed the League that
Nicaragua had completed its domestic ratification procedure and intended to
fulfill the requirements for ratification of the Protocol of Signature on the
international plane?. The telegram was not intended to constitute the deposit of

! Pursuant to the Council resolution of 17 May 1922, the Permanent Court was open
to States nol members of the League of Nations or mentioned in the Annex 1o the
Covenant. However, declarations made by such States under Article 36 could not be relied
upon, without special convention, vis-a-vis Members of the League or States mentioned iq
the Annex to the Covenant (LNOJ, 3rd year, No. 6, 1922, p. 543).

2 “Ratification” properly refers to the act by which the consent of a State to be bound
by a treaty is established on the international plane. But often “ratification” is used
imprecisely to denotc the approval of the instrumert on the domestic plane by particular
organs of a State. It is only ratification on the mternational plane that is relevant to the
eniry into force of instruments. Scc Report of the International Law Commission on [ts
Eighteenth Session, 4 May-19 Jjuly 1966, p.7, at p.23; Harvard Law School Draft
Convention on the Law of Treatics, 29 American Journal of International Law, Supp.,
p. 655, at pp. 757, 765 (1935).
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the instrument of ratification, nor was it interpreted as such by the League!. The
Secretary-General did not publish or notify other Members of the League of the
Nicaraguan telegram, as the Secretary-General would have done had Nicaragua’s
telegram constituted ratification of the Protocol of Signature, thereby making
Nicaragua a party to the Court’s Statute (see, e.g., LNOJ, 20th Year, Nos. 9-10,
1939, at p. 383; LNOJ, 2lst Year, Nos. 1-3, 1940, p. 7).

52. On 30 November 1939, the Acting Legal Adviser to the League acknow-
ledged receipt of the telegram to the Minister of Foreign Affairs of Nicaragua
(Ann. 23). As in 1935, he stated that the Secretariat remained at the Minister’s
disposal to facilitate the deposit of the instrument of ratification.

53. By letter of 4 August 1942, Judge Hudson inquired of the League Secretary-
General concerning the status of Nicaragua’s accession to the Protocol of
Signature and Optionat Clause (Ann. 24). The Acting Legal Adviser’s letter of
15 September 1942 stated:

“We have not received the ratification necessary to complete the signature
of the Court Protocol and at the same time to bring into force the obligations
concerning Article 36. But on November 29th, 1939, the Secretary-General
was informed by telegram that the Court Protocol was ratified by the
President of the Republic of Nicaragua. We have however never received
the instrument of ratification itself, which should have been sent to us.
Nicaragua is therefore not bound either by the Protocol or by the optional
clause.” (Ann. 25.)

54. The Acting Legal Adviser on the next day wrote also to the Nicaraguan
Minister of Foreign Affairs (Ann. 26). He referred to the 1939 telegram and
noted that the League had not received the instrument of ratification that was
necessary to bring Nicaragua's obligations into force.

55. The League of Nations files contain no response to the Acting Legal
Adviser’s letter of 16 September 1942, and there is no evidence that Nicaragua
took any further action with respect to ratifying the Protocol of Signature to the
Permanent Court’s Statute. As noted above, in May of 1943 the Foreign Minister
of Nicaragua told the United States Ambassador in Managua that Nicaragua
had not completed its ratification of the Protocol of Signature and that he
recognized that Nicaragua still needed to do so to become party to the Permanent
Court’s Statute (Ann. 13). Nicaragua has now confirmed in its Memorial that
the instrument was not sent:

! The telegram did no1 conform to the usual formalities, confirming that, as the text of
the telegram makes clear, it was not intended to substitute for the instrument which,
according 1o the telegram, was to “be forwarded in due course”. See Harvard Draft, op.
cit., pp. 739-740 (‘A ratification is usually a highly formal document™).

Nicaragua’s telegram may be compared with the letter of [6 July 1935, sent by the
Foreign Minister of Turkey to the Secretary-General of the League (Anns. 15 and 16),
The letter stated that the Grand National Assembly of Turkey had ratified Turkey's
adhesion to the Protocol of Signature and 10 the Optional Clause, and that the instruments
of adhesion would be transmitted shortly.

The League’s Acting Legal Adviser, H. McKinnon Wood, responded by letter of 29 July
1935, emphasizing that the Protocols must be ratified (Ann. 17). Turkey signed the Protocol
of Signature and made a declaration under the Optional Clause on 12 March 1936,
but did not deposit an instrument of ratification (P.C.1.J., Series E, No. 13 (1936-1937),
pp. 51-52, 61-63). In keeping with the provisions of the Protocol of Signature, the Registry
of the Permanent Court and the League of Nations considered that Turkey would not be
bound by the Statute or the Optional Clause until the instrument of ratification was
deposited, despite whatever domestic ratification requircments had been satisfied (Anns.
17-22).
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“In connection with this proceeding, the Government of Nicaragua has
undertaken investigations in the official archives in Nicaragua. To date, no
evidence has been uncovered that the instrument of ratification of the
Protocol of Signature to the Statute of the Permanent Court of International
Justice was forwarded to Geneva.” (Ann. L.}

Thus, even if Nicaragua had completed its domestic ratification procedures, it
did not attempt to effectuate its consent on the international plane’,

56, Through 1945, Nicaragua was recorded in all official publications of the
Secretary-General of the League of Nations, as depositary, as not having become
party to the Permanent Court’s Statute and as not having in force a declaration
accepling the Optional Clause?®. Nicaragua was fully aware of its status, for it
was put on specific notice, not only by the Protocol of Signature itself but also
in 1935, 1939, 1942 and 1943, that the deposit of the instrument of ratification
was necessary for it to become party to the Statute of the Permanent Court and
to bring its declaration into force.

57. Nicaragua does not dispute this history. Nicaragua now admits in its
Memorial that it never deposited the instrument of ratification to the Protocol
of Signature (paras. 6 (A), 13, 44, 86, and Ann. 1)*. Nicaragua also admits that
its declaration never became effective under the Permanent Court’s Statute and
that Nicaragua never accepted the compulsory jurisdiction of the Permanent
Court. As Nicaragua states in its Memonial, its declaration was in an “imperfect”
state (parda. 13), “inoperative” (para. 31), “insufficient in itself 10 establish a
binding acceptance of compulsory jurisdiction™ (para. 47), and not “fully in
effect” (para. 27). The declaration, Nicaragua admits, required ratification “to
give it binding farce™ (ibid., para. 178 (e)). Nicaragua does not contend that its
conduct evidenced an intent to be bound by the declaration®, nor could such a
contention be plausible in light of the many notices it received during this period.
Thus, the Parties now agree that, with respect to the Permanent Court, Nica-
ragua’s declaration never became binding, that is, the declaration never became
an acceptance of the Permanent Court’s compulsory jurisdiction.

' As noted in para. 48, supra, and the accompanying footnole, the only evidence
available indicates that Nicaragua did not complete its domestic ratification procedures. It
is now cledr, in any event, that Nicaragua never attempled to send an instrument of rati-
fication during the war or after, Compare Order of 10 May 1984, Request for the Indica-
tion of Provisional Measures, para. 19,

2 See LNOJ. Special Supp. 193, pp. 37, 42-43 (10 July 1944); reprinted in Ann. 27;
P.C.1J., Series E, No.7 (1930-1931), pp. 90, 139, 161; No. 8 {i931-1932), pp. 55, 113,
115; No. 9 (1932-1933), pp. 53, 72, 73, No. 10 (1933-1934), pp. 35, 47, 48; No. 1
(1934-1935), pp. 39, 50, 51; No. 12 (1935-1936), pp. 54, 103, 110; No. 13 (1936-1937),
pp. 62, 63, 71; No. 14 (1937-1938), pp. 49, 59, 60; No. 15 (1938-1939), pp. 40, 48; No. 16
(1939-1945), pp. 37, 50, 56 (with footnote}.

3 1n light of ihese admissions, the United States does nol understand the letter of
24 April 1984 from the Agent of Nicaragua 1o the Registrar of the International Court of
Justice, claiming that “Nicaragua ratified in due course the Prolocol of Signature of the
Permanent Courl”.

4 Nicaragua contends only that its conduct in 1946 and after, that is, after the dissolution
of the Permanent Court, manifcsts asscnt to the jurisdiction of the International Court of
lustice (Nicaraguan Memorial, para. 85 (i)). In any event, “implied consent™ could never
substitute for the deposit of the instrument of ratification, when such deposil is specifically
required by the treaty in question, in this case the Protocol of Signature {se¢ paras.
33-35, supra).
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Section 1. Because Nicaragua’s Declaration Was Never an Acceptance of the
Compulsory Jurisdiction of the Permanent Court, the Declaration cannot Be
Deemed under Article 36 (5) to Be an Acceptance of the Compulsory
Jurisdiction of the International Court of Justice

58. Nicaragua now contends that its declaration of 1929, although not in
effect for the Permanent Court, was “‘deemed” to be an acceptance of the
compulsory jurisdiction of this Court when Nicaragua became a Member of the
United Nations on 24 October 1945, It is not clear whether Nicaragua’s theory
is that an admittedly non-binding declaration under the Permanent Court was
nevertheless ““in force” for purposes of Article 36 (5) (see Nicaraguan Memorial,
para. 47), or that an ineffective declaration somehow could be both brought
“into force” by operation of Article 36 (5) and deemed to be an acceptance of
the new Court’s compulsory jurisdiction (see ibid., para. 178 (e)). In either event,
Nicaragua’s theory is fundamentally inconsistent with Article 36 (5).

59. In this section, the United States will review cach of the evidentiary sources
Nicaragua has relied upon in its Memorial in support of its interpretation of
Article 36 (5). These sources demonstrate that Article 36 {5) was intended only
to preserve the effectiveness of those declarations that were in effect, that is, “in
force” for the Permanent Court, as of the date of the declarant’s adherence to
the Statute of this Court. Article 36 (5) was not intended 1o expand the field of
compulsory jurisdiction by giving effect to declarations that had never been
legally in force for the Permanent Court. As far as the United States has been
able Lo ascertain, no one has ever advocated the interpretation of Article 36 (5)
that Nicaragua advances in its Memorial.

A. According to the Plain Meaning of the Words “'Still in Force™, Article 36 (5)
Applies only to Declarations Binding the Declaranit 1o Accept the Compulsory
Jurisdiction of the Permanent Court

I “In force” means “binding’

60. Article 36 (5) of the Statute of this Court provides:

“Declarations made under Article 36 of the Statute of the Permanent
Court of International Justice and which are still in force shall be deemed,
as between the parties to the present Statute, to be acceptances of the
compulsory jurisdiction of the International Court of Justice for the period
which they stifl have to run and in accordance with their terms.”

The key part of this paragraph is the phrase, “Declarations . . . which are still
in force”. The words “in force”” have a standard meaning — “binding”. An
instrument that is binding upon a State is “in force” for that State ; an instrument
that does not bind a State is not “in force” for that State’.

! Harvard Draft Convention on the Law of Treaties, 29 American Journal of International
Law, Supp., p. 653, a1 p. 787 (1935) (“come into force” same as “'become legally binding”,
“1ake effect”, “go into cffect”, “*become operative”, “mettrc cn vigueur” or “entrer en
vigueur”): Vienna Convention on the Law of Treaties, 23 May 1969, Arts. 24, 25, 84;
“Law of Treatics, Report by J. Brierly, Special Rapporteur™, 1951 Yearbook of the
fnternational Law Commission, Vol. 11, p. 70, at p. 71 (“cnters into force” same as “becomes
legally binding”); H. Briggs, The Law of Nations, p. 861 (2nd ed., 1952) (*in force” means
“binding”); ‘‘Law of Treaties, Report by Sir Humphrey Waldock, Special Rapporteur”,
1962 Yearbook of the International Law Commission, Vol. 11, p. 27, at p. 71 (*‘basic rule”
that “entry into force™ means “‘binding”).
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61. This was the case for declarations under Article 36 of the Statute of the
Permanent Court. Their sole purpose was to bind the declarant State 10 accept
as respondent the jurisdiction of that Court upon the filing of an Application
against it. Only declarations that so bound the declarant State were “in force”
under the Permanent Court system. And declarations only became binding or
“entered into force” if and when the declaramt deposited an instrument of
ratification to the Protocol of Signature. In his treatise, Judge Hudson explained
this relationship in a passage entitied “Entry into Force of Declarations™. The
passage is set out here in full because it illustrates the standard meaning of the
phrase “in force” when Article 36 (5) of this Court’s Statute was drafted:

“8§449. Emiry into Force of Declarations. Article 36, paragraph 2 [of the
Permanent Court’s Statute], does not require that a declaration be ratified;
on the contrary, as the French version of the paragraph and both the
English and French versions of the Optional Clause refer to the recognition
or acceptance of jurisdiction ‘from this date’ (Fr., dés 4 présent}, i.e., from
the date of the declaration, it would seem that the declaration was intended
to take cffect at the time of signature. The text of the declaration may
indicate that it is not intended to enter into force immediately, however,
and conditions may be set by the declarant to postpone that event. A
declaration which does not expressly require ratification may enter into force
at the time of signature if the declarant simultaneously deposits or has
previously deposited a ratification of the Protocot of Signature; otherwise
such a declaration will not enter into force until a ratification of the Protocol
of Signature is deposited. A declaration which expressly requires ratification
may eater into force upon the deposit of the ratification if the declarant
simultancously deposits or has previously deposited a ratification of the
Protocol of Signature ; otherwise even though a ratification of the declaration
is deposited, it will not enter into force until a ratification of the Protocol
of Signature i1s deposited.” (The Permanent Court, p.452 (italics added)
(footnotes omitted)')

62. Contemporaneous interpretations of Article 36 (5) confirm that it uses the
phrase “in force” in its ordinary sense. Thus, for example, former Judge S. B.
Krylov of this Court, who participated in the 1945 United Nations Conference
that drafted the Court’s Statute, wrote that Article 36 (5) had the object of:

“prescrving in force those declarations concerning recognition of jurisdiction
as compulsory (declarations as to the acceptance of the so-called ‘optional
clause’) which had been made by States parties to the Statute of the Permunent
Court of International Justice” (Materials for the History of the United
Nations, Vol. |, p. 281 (1949) (italics added)?).

Judge Krylov clearly understood that declarations made by States which had
not become party to the Permanent Court’s Statute were not “in force” and thus
were not preserved by Article 36 (5).

63. United States delegates to the San Francisco Conference also belicved that
“declarations . . . still in force” referred only to declarations that actually bound
the declarant to accept the compulsory jurisdiction of the Permanent Court (see

! Accord, A Hammarskjold, Juridiction internationale, pp. 669-670 (1938) ( declarations

en vigueur” did not include those, such as Nicaragua’s, where the dec]arant had not
rauﬁcd the Permanent Court’s Statute).

* 8. Krylov, Materialy Istorii Organizatsii Obedinennykh Natsii: Sozdanie Teksta Ustava
Organizatsii Obedinennvkh Naisii, p. 224 (USSR Academy of Sciences, 1949).
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paras. 81-83, infra). And this was the interpretation adopted in the first Yearbook
of this Court (see para. 132, infra).

64. This Court, too, has interpreted the words “still in force™ in accordance
with their customary meaning:

“The declarations to which Article 36, paragraph 3, refers created for the
States which had made them the obligation to recognize the compulsory
jurisdiction of the Permanent Court of International Justice.” (derial Incident
of 27 July 1955 (Israel v. Bulgaria), Judgment, 1.C.J. Reports 1959, p. 127,
at pp. 142-143.)

65. Indeed, the United States has been unable to find any commentary on the
Statute of this Court suggesting that the words “in force” in Article 36 (5) were
intended to encompass a declaration under the Permanent Court’s Statute not
binding upon the declarant State. Nor has Nicaragua presented any commentaries
that suggest such an interpretation. Instead, Nicaragua has variously described
its own declaration as “‘existing” (Memorial, para. 18), “in existence” (ibid.,
para. 32), “on the books™ (ibid., para. 27), and “alive and subsisting” (ibid.,
para. 27). If these phrases are intended to imply that the declaration was legally
binding or “in force”, they are simply wrong. By Nicaragua’s own admission,
the declaration was not binding for purposes of the Permanent Court ; it needed
ratification to bring it “fully into eflect” (ibid., para. 27 para. 57, supra).

66. The absence of any history or commentary supporting Nicaragua’s con-
struction of Article 36 (5) is significant. lf the drafters intended to use the words
“in force” in an unusual sense, indeed, in a sense contrary to their normal
meaning, then one would expect to find some comment on that point. This is
particularly true because the same phrase “in force” is used seven other times in
this Court’s Statute and in the United Nations Chartcr of which the Statute is a
part, and each time the words are used in their customary meaning of “legally
binding” ( United Nations Charter, Arts. 102 (1), 106, 108, 110; Statute, Arts.
35 (2), 36 (1), 37).

2. The French text of Article 36 (5) of this Court’s Statute also requires that a dec-
laration be binding under the Statute of the Permanent Court in order to be
deemed an acceptance of this Court’s jurisdiction

67. Although the French text of Article 36 (5) does not use the precise phrase
“still in force”, it, too, assumes that only declarations that had come into force
for the Permanent Court were to be preserved by operation of this Court’s
Statute. The French text states:

“Les déclarations faites en application de I'articte 36 du Statut de 1a Cour
permanente de Justice internationale pour une durée qui n’est pas encore
expirée seront considérées, dans les rapports ¢ntre parties au présent Statut,
comme comportant acceptation de la juridiction obligatoire de la Cour
internationale de Justice pour la durée restant a courir d’aprés ces décla-
rations et conformément a leurs termes.”

68. The French text differs from the English only in its focus on duration.
The French text makes explicit that for a declaration to be “still in force”, its
duration must not have expired ; the English text does not stress this point
separately. But the French text is in total agreement with the English that only
declarations “in force” are subject to Article 36 (5), for only a declaration in
force can “expire” or “‘not expire”, or indeed be said to have a “duration” at all.

69. Sir Gerald Fitzmaurice explained this peint in his draft articles on the law
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of treaties prepared when he was Special Rapporteur to the International Law
Commission. He distinguished forma) validity, which concerns the conclusion
and entry into force of treaties, and temporal validity, which concerns the
duration and termination of treaties. Questions of temporal validity logically
may arise only for instruments which have formal validity, that is, which have
entered into force:

“1. In order 10 be valid (i.e., in the present context, operative) a treaty,
in addition to possessing formal validity arising from its regular framing,
conclusion and entry into force . . ., must also possess temporal validity, or
extension in time — i.e., duration.

2. A trealy possesses extension in time, ie., duration, so long os it has
come into force and still remains in force, i.c., has not expired or lapsed, or
been terminated. Expiry or lapse brings the treaty to an end ipse facto and
for all parties.” (1957 Yearbook of the International Law Commission, Vol. 11,
p- 21 (italics added).)

In short, expiration presumes entry into force. The French text emphasizes tem-
poral validity and presumes the formal validity — the entry into force — of
the declaration. The English and French texts are thus entirely consistent. The
French text merely clarifies the English text by making explicit what is implicit
in the English text, the requirement of temporal validity.

70. The terms of treaties authenticated in two or meore languages are presumed
to have the same meaning in each authentic text (Vienna Convention on the
Law of Treaties, Art. 33). Each of the other authentic texts of the Statute —
Spanish, Russian and Chinese — uses an equivalent of the English phrase “still
in force™!. The five authentic texts of Article 36 (5) thus have the same meaning
only if the French text is understood to apply only to declarations that had
entered into force. As this is also the natural meaning of the French text, it is
the required interpretation?,

71. The drafting history of Article 36 (5) at the San Francisco United Nations
Conference confirms this result. The Article was Originally ¢circulated both in
English and Jn French, using respectively the phrases “still in foree” and “encore
en vigueur”?. The French delegation proposed several changes, some of which
affected both the English and French texts of Article 36 (5). One change
introduced into the French text the phrase “pour une durée qui n’est pas encore
expirée”, but kept in the English tex1 the phrase “still in force”. {Proposals by
the Delegation of France, doc. 947, UNCIO, Vol. 13, pp. 485, 486; Ann. 30.) The

' The Spanish phrase, “ain vigentes“, translates as “still in force”, The Russian phrase,
prodolzhalushchlc ostavat sia’v sile™ tr.mslulcs as “'still in force™. And the Chinese phrase,
“xianreng you xiaozhe™, translates as “still in force™. These three languages and English

and French are equally authentic (United Nations Chartcr Art. T1I).

% Nicaragua’s instrument of ratification of the Charier and Statule contained only the
Spamsh text (Ann. 28). This would confirm the necd to give preference to the “stll in
force” phraseology were there determined to be a discrepancy between the French and the
othcr four texts.

? Nicaragua mlsquotes the dissenting opinion in the Aerial Incident case when il states
that Articte 36 (5) “was first formulated in the French language” (Memorial, para. 15).
In fact, that opinion aclually states that the “'final™ version of the Article was originally
drafted in French. Aerial Incident of 27 July 1955 (Israel v. Bulgaria), Judgment, [.C.J.
Reports 1959, p. 127, at p. 162. Article 36 (5) first appeared in the Report of Subcom-
mittee D 1o Commitice 1V/1 on Article 36 of the Statute of the International Court of
Justice, 31 May 1945, doc. 702, United Naiivns Conference on International Organization,
Documents (1943), Vol. 13, pp. 537, 5338 (English), 562, 364 (French) (hercafter
“UNCIO™); Ann. 29,
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French delegate explained that the changes “were not substantive ones, but were
intended to improve the phraseclogy” (Summary Report of Nineteenth Meeting
of Committee 1V/1, doc. 828, UNCIO, Vol. 13, pp. 282, 284, 288, 290; Ann. 31).
This comment, as well as the use of “still in force” in the English draft of the
French proposal, confirms that the French delegate saw no distinction between
the English and French versions. Indeed, the Rapporteur to Commission 1V used
interchangeably the phrases “still in force” and “for periods of time which have
not yet expired” . Thus the legislative history indicates that the French text was
intended to have the same meaning as the English. Both apply only to declarations
that (1) had entered into force, that is, became binding acceptances of the com-
pulsory jurisdiction of the Permanent Court, and (2) which were still in force,
that is, had not expired when the declarant became a Member of the United
Nations.

3. Article 36 (5) cannot bring into force a declaration that had never been in force
under the Permanent Court’s Statute

72. Nicaragua argues:

“The practice of Nicaragua provides compelling support for the pro-
position that its declaration of 1929 came into force as a result of Article
36 (5) .. .” (Nicaraguan Memorial, para. 74 (italics added))

and, again:

“By ratifying the Statute of the new Court as an Original Member of the
United Nations, before the Permanent Court was dissolved, Nicaragua
perfected its declaration and gave it binding force”' (Ibid., para. 178 (e)
(italics added).)

73. The plain language of Article 36 (5) precludes any such interpretation.
First, the Article applies to declarations “which are stiff in force”, that is, dec-
larations which were once in force and which remain in force. This excludes any
suggestion that Article 36 (5) of this Court’s Statute itself could bring a
declaration made under the Permanent Court’s Statute into force for the first
time. Second, as the Court itself recognized, the text requires declarations to
have been in force under the Statute of the Permanent Court, for that is the only
legal framework to which the Article could possibly refer (see para. 64, supra,
para. 96, infra). But Nicaragua’s declaration was never in force for the Permanent
Court, either before or after Nicaragua became party to the Statute of this Court.

B. The Purpose and History of Article 36 ( 5) Confirm that It Does not Apply to
Declarations, such as Nicaragua's, which Were not in Force for the Permanent
Court

1. The general understanding

74, Participants in the San Francisco Conference debated whether to keep
compulsory jurisdiction optional, or to create universal compulsory jurisdiction.

! Report of the Rapporteur of Committee IV (1), doc. 913, 12 June 1945 ( English),
13 June 1945 (French), UNCIQ, Vol. 13, p. 381, p. 384 (“still in force”), p. 391 (“for
periods of time which have not expired”), p. 416, p. 419 (“encore en vigueur™), p. 426
{*‘non expirées™) (Ann. 32).
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The Conference eventually decided against universal compulsory jurisdiction;
States would not have to accept compulsory jurisdiction as a condition of joining
the United Nations. Although the Conlerence thereby rejected proposals to
expand the field of compulsory jurisdiction, it did agree to preserve as much as
possible of the compulsory jurisdiction that already existed for the Permanent
Court, whether by virtue of individual declarations already in force or by treaties
already in force!, This was the crigin and purpose of Article 36 (5).
75. This Court has previously described the origin of Article 36 (5):

“At the time when the new Statute was drawn up, it was anticipated —
and events confirmed this — that the Permanent Court would shortly
disappear and these undertakings consequently lapse. It was sought to
provide for this situation, to avoid, as far as it was possible, such a result
by substituting for the compulsory jurisdiction of the Permanent Court, which
was 1o come to an end, the compulsory jurisdiction of the International Court
of Justice. This was the purpose of Article 36, paragraph 5. This provision
effected, as between the States to which it applied, the transfer to the new
Court of the compulsory jurisdiction of the old. 1t thereby laid upon the States
to which it applied an obligation, the obligation to recognize, ipse facto and
without special agreement, the jurisdiction of the new Courl. This constituted
a new obligation which was doubtless, no more onerous than the obligation
which was 1o disappear but it was nevertheless a new obligation.” (Aerial
Incident of 27 July 1955 (Israel v. Bulgaria}, Judgment, {.C.J. Reports 1959,
p. 127, at p. 143 (italics added).)

76. The authors of the joint dissent in the Aerial Incident case, upon which
Nicaragua primarily relies (Nicaraguan Memorial, paras. 14-16), shared this
assessment of the Stalute’s purpose:

“Its purpose was to safeguard the existing compulsory jurisdiction in
relation to the present Court notwithstanding the event clearly envisaged by
the authors of paragraph 5, namely, the dissolution of the Permanent
Court.” (derial Incident, op. cit., p. 169 (italics added).)

77. Judge Philip Jessup agreed that Article 36 (5) only carried over pre-
existing obligations to accept compulsory jurisdiction :

“It was clearly the intention in the drafting of the Statute of the In-
ternational Court of Justice to preserve for the new Court just as much as
possible of the jurisdiction which appertained to the old Court. For this
purpose, Article 36 {5) provided for the transfer of the obligations assumed
hy States which made declarations under Article 36 of the old Statute, and
Article 37 provided for a similar transfer where a “treaty or convention’ had
contained a provision for the jurisdiction of the Permanent Court.” (South

! At the Washington Committee of Jurists mecting which preceded the San Francisco
Conference, it was decided that the debate about universal and optional compulsory
jurisdiction would require political resolution, The Committee therefore provided the
Conference with alternative texts reflecting cach view (UNCIO, Vol. 14, p. 821, at p. 841
(report of Jurist 86)). At the same time, the concerned Subcommittee noted that many
nations had alreudy accepted compulsory jurisdiction under the optional clause of the
Permanent Court’s Statute. The Subcommuttce therefore recommended *‘that provision
should be made at the San Francisco Confercnce for a special agreement for continuing
these acceptances in force for the purpose of the Statute” (UNCIO, Val. 14, p. 289 (report
of Jurist 41)).
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West Africa, Preliminary Objections, Judgment, 1.C.J. Reports 1962, p. 319,
sep. op. at p. 415 (italics added).)

Similarly, Judge Tanaka, in his separate opinion in the Barcelona Traction case,
expressed his view that “the essential purpose” of Article 36 (5) was “‘the
continuity of the acceptance of compulsory jurisdiction” (Barcelona Traction,
Light and Power Company, Limited, Preliminary Objections, Judgment, 1LC J.
Reports 1964, p. 6, sep. op. at p. 71!).

78. In sum, Article 36 (5) was only intended to preserve declarations in force
under the Permanent Court’s Statute and not to bring declarations into force
for the first time.

2. The United States understanding of Article 36 (5)-

79. The United States understanding, both at the San Francisco Conference
and in making its own declaration for the new Court under Article 36 (2), was
also that Article 36 (5) applied only to declarations in force for the Permanent
Court. The United States specifically understood that Nicaragua was not one of
those States that would be deemed to have accepted this Court’s compulsory
Jjurisdiction for purposes of reciprocity under Article 36 (2).

80. The United States delegation to the San Francisco Conference reported
the proceedings to the President on 26 June 1945, and a copy of this report was
submitted to the Senate on 9 July 19452 The Report described Article 36 (5) as

! Members of the Court have ascribed a similar purpose to Article 37 and Article 36 (5).
In Barcelona Traction, for example, the Court stated with respect to Article 37:

“It was intended to preserve a conventional jurisdictional field from a particular
threat, namely the extinction which would otherwise follow from the dissoluiion of
the Permanent Court. But that was all it was intended to do. It was not intended to
create any new obligatory jurisdiction tha! had not existed before that dissolution. Nor,
in prcscrvin% the existing conventional jurisdiction, was it intended to prevent the
operation of causes of extinction other than the disappcarance of the Permanent
Court.” (Ibid., p. 34 (italics added).)

An identical view ol Article 37 was advanced by Jud%e Spender, one of the Aerial Incident
dissen&ers, in the South West Africa cascs, where he and Judge Fitzmaurice stated in
their dissent:

“In our view, the effect of Article 37 of the Statute of the present Court — and its
sole relevant effect in the context of this case — was (as between the parties to the
Statute) to substitute the present Court for the former Permanent Court in all cases
in which under a ‘treaty or convention in force’, the Permanent Court would have
had jurisdiction and would have been competent 10 hear and determine the case.”

. o *

“Article 37 could only operate so as to confer on the present Court the pre-existing
competence — whatever that was — of the Permanent Court, and not so as to confer a
different or more extensive competence.” (Op. cit., pp. 469, 505 (italics added).)

¥ Charter of the United Nations — Report 10 the President on ihe Results of the San
Francisco Conference by the Chairman of the United States Delegation, the Secretary of
State, printed in Hearings before the Committee on Foreign Relations, United States Senate,
on The Charter of the United Nations for the Mainienance of International Peace and
Security, Submitied by the President of the United States on July 2, 1945, 791h Cong,, ist
Session, July 9, 1945, pp. 34-206 (hereafter ** Report to the President” ; page citations are
to the Senate hearings). Deposited with the Court by the United States in accordance with
Article 50 (2) of thc Rules of Court.
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“maintaining in force with respect to the new Court, declarations made under
the old Statute whereby many States aecepted the compulsory jurisdiction of the
old Court” (Report to the President, at p. 124 (italics added ).

81, Green H. Hackworth, the principal legal adviser to the United States
delegation at San Francisco and later a member of this Court, described Article
36 (5) in similar terms. In testimony before the Senate Forcign Relations
Committec in 1945 as it considered United States membership in the United
Nations, Judge Hackworth explained that Article 36 (5) was intended to address
the concern that —

“states that had accepted compulsory jurisdiction under the present Court
[the Permanent Court] would no longer be bound by their acceptance if a
new Court were set up. That was taken care of by a provision mn the Statute
in article 36, that those states which had accepted compulsory jurisdiction for
the Permanent Court of International Justice would now substitute the proposed
International Court under the same terms.” (Report to the President, at p. 338
{italics added).)

82. In the Scnate hearings the following year on whether the United States
should accept the Court’s compulsory jurisdiction, this understanding was made
even more explicit. Charles Fahy, then Legal Adviser to the Department of State,
and, as Solicitor General of the United States, formerly a member of the United
States delegation to San Francisco, told the Senate Foreign Relations Committee
that the proposed United States declaration would be made only on condition
of reciprocity :

“As to particular states | think the situation as you point out is clear,
that this resolution makes our declaration reciprocal ; that is, only with res-
pect to states which accepted similar jurisdiction.

Declarations of the following 19 states thus came into force: Australia,
Bolivia, Brazil, Canada, Colombia, Denmark, Dominican Republic, Haiti,
India, Iran, Luxembourg, Netherlands, New Zealand, Norway, Panama, El
Salvador, South Africa, United Kingdom, Uruguay.

1t is to be anticipated that 4 great many other states will deposit decla-
rations. Under the old Court statute the total number who did this at one
time- or another was 44. In addition to the 19 mentioned above, whose
declarations continue in force, this number included: Albanig, Austria,
Belgium, Bulgaria, China, Eire, Estonta, Ethiopia, Finland, France,
Germany, Greece, Hungary, ltaly, Latvia, Lithuania, Paraguay, Peru,
Portugal, Rumania, Spain, Sweden, Switzerland, Thailand, Yugoslavia.”
(Flearings before a Subcommittee of the Committee on Foreign Relations of
the United States Senate on S. Res. 196, 77th Cong., 2d Sess., July 11, 1946,
pp. 141-1421)

83. The second paragraph quoted here, which fisted “the 19 {States] . . . whose
declarations continue in foree”, described the class of States which by virtue of
Article 36 (5) could satisfy the requirement of reciprocity in the proposed United
States declaration., Nicaragua was not included among these States. Nor was
Nicaragua listed in the third paragraph among the 25 States that had at one

! The United States is depositing this document with the Court in accordance with
Article 50 (2) of the Rules of Court.

ENRIQUE BOLANOS

6 N
or g

Digitalizado por: £

A C



http://enriquebolanos.org/

26 MILITARY AND PARAMILITARY ACTIVITIES

time accepted the compulsory jurisdiction of the Permanent Court but which
were no longer bound. Thus, it was the understanding of the Department of
State that Nicarapua’s declaration had never been in force for the Permanent
Court and that Nicaragua’s declaration was not transferred to the new Court by
operation of Article 36 (5).

84. In its Report approving the proposal for a United States declaration under
Article 36 (2), the Senate Foreign Relations Committee also adopted this view
of Article 36 (5). The Report stated:

“The San Francisco Conference added an additional paragraph to article
36 of the statute, according to which declarations accepting the jurisdiction
of the old Court, and remaining in force, are deemed to remain in force as
among the parties to the present statute for such period as they still have to
run. Nineteen declarations are currently in force under this provision.” (Report
of the Senate Committee on Foreign Relations on Compulsory Jurisdiction of
the International Court of Justice, S. Re‘pt. No, 1835, 79th Cong., 2d Sess.,
at p. 105 (July 25, 1946) (italics added)’.)

85. In sum, the United States delegation to San Francisco, the Department of
State, and the Senate all understood (a) that Article 36 (5) applied only to
declarations that were in force under the Permanent Court’s Statute as of the
date of adherence to this Court’s Statute and (b) that Nicaragua’s declaration
did not fall within this category. Thercfore, when President Truman made the
26 August 1946 declaration pursuant to Article 36 (2), it was the undersianding
of the United States that this declaration would not be effective with respect
to Nicaragua unless and until Nicaragua had assumed the requisite reciprocal
obligation by making a declaration under Article 36 (2) of the Statute of this
Court.

C. Article 36 (5) Has Been Applied only to States
that Had Accepted the Permanent Court’s
Compulsory Jurisdiction

86. In 1945 there were 24 States, including Nicaragua, which had submitted
declarations under the Permanent Court’s Optional Clause but whose declarations
were not in force (P.C.1.J., Series E, No. 16, 1939-1945, pp. 49-50). For example,
some States had become parties to the Statute and made declarations subject
to ratification but had never ratified the declarations®. Some States, including
Nicaragua, signed the Protocol of Signature and made a declaration under the
Opuonal Clause but did not deposit the instrument of ratification to the Protocol
of Signature that was required in order to bring into force for themselves both
the Permanent Court’s Statute and their declarations under the Optional Clause®.
Al of these declarations had the same legal status as Nicaragua’s: none of them

! The United States is depositing this document with the Court in accordance with
Article 50 (2) of the Rules of Court.

2 These were Czechoslovakia, Egypt, Gualemala, Iraq, Liberia and Poland (ibid., p. 50).

3 Thesc were Argentina, Costa Rica, Nicaragua, and Turkey (ibid., p. 50). Argentina’s
declaration was also subject to ratification and had not been ratified. There were also 14
States which had brought declarations into force, but whose acceptances had expired:
Albania, Belgium, China, Ethiopia, France, Germany, Greece, Hungary, Italy, Lithuania,
Peru, Spain, Romania and Yugoslavia (ibid , p. 50).

Digitalizado por: ¢

ENRIQUE BOLANOS

o1 g


http://enriquebolanos.org/

COUNTER-MEMORIAL 27

was an effective acceptance of the Permanent Court’s compulsory jurisdiction.
None of these declarant States, including Nicaragua, was among those ‘‘bound
by the [Optional] Clause” of the Statute of the Permanent Court (ibid., p. 50).
Despite this legal identity with Nicaragua’s declaration, none of these other
declarations has been deemed under Article 36 (5) to be an acceptance of this
Court’s compulsory jurisdiction.

87. Nicaragua contends that the drafters of Article 36 (5) intended to draw a
distinction between one declaration which was not in force, Nicaragua’s, and
23 other declarations which werc not in force (Memorial, para. 48). Such a
distinction would be inexplicable. None of these States had accepted the com-
pulsory jurisdiction of the Permanent Coun. None of these declarations was
more or less “in force” than the others. Each of these declarations was “ymper-
fect”; each of them could have been “activated™ if the declarant State had
taken the requisite steps to bring its declaration into force. If distinctions need
to be drawn among these States, however, then those States which were party
to the Protocol of Signature and which needed only to ratify their decla-
rations were much ‘““closer” than was Nicaragua to accepting the Permanent
Court’s compulsory jurisdiction. They at least were parties to the Statute of the
Permanent Court, which was the subject of the declarations.

88. The only sensible distinction is that which appears in this Court’s Statute,
the distinction between declarations “still in force” and declarations not in force.
This distinction is required by what the joint dissent in the Aderiqf Incident case
described as —

“the unchallenged principle that the jurisdiction of the Court must be
invariably based on the consent of the parties and that it must not be
presumed” (I.C.J. Reports 1959, p. 128, at p. 187).

To attribute consent 1o a State which previously had refrained from bringing its
declaration into force would violate this fundamental principle. Instead, the
Statute presumes consent only where there were actual acceptances, that
is, declarations ‘‘still in force”. The system under the present Statute is
straightforward : States that had not already consented to the Permanent Court’s
compulsory jurisdiction at the time they joined the United Nations could accept
this Court's compulsory jurisdiction by filing a declaration with the United
Nations Secretary-General; if they did not wish to comsent to compulsory
jurisdiction, they did not need to take any action at all. Nicaragua’s theory of
Article 36 (5) would have required such a State, that is, a State that had made
a declaration under the Permanent Court system, but had not brought it into
force and did not want to accept the compulsory jurisdiction of this Court, to
repudiate or terminate its previous, non-binding declaration. This could not have
been the intent of the drafters of Article 36 (5). Moreover, no such State took
any action to repudiate or terminate jts previous, non-binding declaration, in-
dicating again that no one understood Article 36 (5) to operate according to
Nicaragua’s current construction of that Statute.

89. The distinction Nicaragua has sought to draw between its declarations
and all other declarations not in force for the Permanent Court is, in any event,
illusory. This is made particularly clear by the treatment of Costa Rica and
Turkey, two States whose status under the Permanent Court was essentially
identical to Nicaragua’s. Both, like Nicaragua, signed but never ratified the
Protocol of Signature, and therefore never brought their declarations into force
for the Permanent Court. Yet, the declaration of neither Costa Rica nor Turkey
has been considered subject to Article 36 (5).
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90. Nicaragua attempts to distinguish the example of Costa Rica by stating
that Costa Rica’s declaration —

“was considered extinguished when Costa Rica withdrew from the League
of Nations and renounced its obligations thereunder, including its declaration
under the Optional Clause” (Memorial, para. 48).

In fact, Nicaragua, too, withdrew from the League of Nations, effective on
25 June 1938 (see para. 49, supra). Nicaragua has not described what actions
Costa Rica took to “‘renounce its obligations”. As far as the United States is
aware, there were none, aside from its withdrawal from the League. Thus, Costa
Rica and Nicaragua both signed but did not ratify the Protocol of Signature,
both withdrew from the League, and both became original members of the
United Nations. If joining the United Nations cured a declarant’s failure to
become party to the Statute of the Permanent Court, as Nicaragua asserts
(Memorial, para. 178 (E)), then Costa Rica’s declaration would have been
transferred by operation of Article 36 (5). It was not.

91. Nicaragua also has failed to distinguish the case of Turkey. Turkey, too,
had submitted a declaration under the Permanent Court’s Optional Clause which
never entered into force because Turkey never ratified the Protocol of Signature.
The coincidence is especially striking because the Foreign Minister of Turkey
informed the Secretary-General of the League, in a letter more formal but
nonctheless reminiscent of Nicaragua’s 1939 telegram, that Turkey’s Grand
National Assembly had ratified the Protocol of Signature and that he would
not fail to send the instrument of ratification “shortly” (“sous peu’’) (Ann. 16).
Turkey never did.

92, Turkey’s declaration in 1936 was “for a period of five years” (Ann. 33).
Nicaragua argues that because Turkey’s declaration was “for a definite dura-
tion, [it] had expired”, presumably in 1941 (Memorial, para. 48). Nicaragua is
mistaken, The five-year period for Turkey’s declaration had not expired because
it had never begun to run. The declaration by its own terms accepted compulsory
jurisdiction for a period of five years!. It would not become an “acceptance”
and would not begin to run until Turkey deposited the instrument of ratification
to the Protocol of Signature?. This is also how the Registry of the Permanent
Court interpreted the declaration, for it did not include Turkey’s declaration in
its list of “Acceptances which have expired”, published in the P.C.1.J., Sixteenth
Report, Series E, No. 16, page 50. This Report covered the years in question
(1939-1945). Moreover, it was the practice during the life of the Permanent
Court to interpret time limitations in this way; unless the declaration specified
otherwise, the time period was deemed to run only from the date the declaration
became binding!.

' The declaration provided in pertinen1 part: “l recognize as compulsory . . . the
jurisdiction of the Court . . . for a period of five years.” {(Ann. 33.)

2 This is confirmed by the Jetter from the Turkish Foreign Minister to the Sccretary-
General. He reported that the National Assembly had approved Turkey's accession to the
Optional Clause of the Statute subject to the condition that “elle sera valable pour une
période de cing ans™ (Ann. 16). Since Turkey intended that its acceptance of the Optional
Clause would be valid for five years, the five-year period could not begin until the decla-
ration actually became an acceptance, i.e., when it entered into force.

3 For cxample, both Lithuania and Ethiopia madc declarations for a fixed number of
years and later ratificd the Protocol of Signature. Neither declaration was subject to
scparate ratification. In cach case, the fixed period of years began running from the later
date, the date of ratification of the Protocol of Signature — not from the earlier date, the
date of the declaration.

Digitalizado por: EI\LRIN(XJE AB(C)U.\I\!,OE

Quebolanos.ord


http://enriquebolanos.org/

COUNTER-MEMORIAL 29

93. In short, Turkey’s declaration would begin running for a period of five
years as soon as it was brought into force by the deposit of the instrument of
ratification of the Protacol of Signature. Until then, Turkey’s declaration sub-
sisted in the same state as Nicaragua's. According to Nicaragua’s interpre-
tation, Article 36 (5) nevertheless should have been applied to Turkey’s declara-
tion under the Permanent Court. But it has not been.

94, In sum, Nicaragua’s argument rests on the premise that, of the 24 dec-
larations under the Permanent Court that were not binding upon the declarant
in 1945, the drafters determined that 23 declarations would remain ineifective
and that just one, Nicaragua's, would be deemed an acceptance of the new
Court’s compulsory jurisdiction. Such an argument is manifestly implausible and
is contrary, in particular, to the treatment of the declarations of Costa Rica
and Turkey.

D. This Court Ias also Interpreted Article 36 ( 5) to Preserve,
not to Expand, the Compulsory Jurisdiction
of the Permanent Court

95. Whenever it has had occasion to address the issue, this Court has confirmed
that only declarations that had entered into force and bound the declarants to
the compulsory jurisdiction of the Permanent Court were to be transferred 1o
the present Court. The issue first squarely arose in Aerial Incident of 27 July
1955 (Israel v. Bulgaria), Preliminary Objections (1.C.J. Reports 1959, p. 127).
Israel sought to rely through the operation of Article 36 {5) upon a declaration
made by Bulgaria under the Permanent Court’s Statute (jbid., p. 135). Bulgaria’s
deciaration had entered into force on 12 August 1921 and was for an unlimited

Lithuania submitted its declaration on 5 October 1921. The declaration was for a period
of five years (P.C.[J., Series D, No. 6, pp. 18-19 (1932)). On 16 May 1922, Lithuania
deposited the instrument of ratification to the Protocol of Signature and, although not
required by the declaration and superfluous, also a ratification of its declaration. The
Registry later listed the declaration as having expired on 16 May 1927, five years from the
date of the deposit (P.C.LJ.. Series E, No, 3, p. 88).

Ethiopia submitted its declaration on 12 July 1926. The declaration was for a period of
five years (P.C.1.J., Series D, No. 6, p. 40). Ethiopia deposited the instrument of ratification
to the Protocol of Signature four days later, on 16 July 1926. The declaration did not
require ratification and was not ratified. Ethiopia rcnewed its declaration in 1932, effective
retroactively to 16 July 1931, five years after the instrument of ratification to the Protocol
was deposited (P.C.1J., Series E, No. 9, p. 294).

Similarly, when a State’s declaration was subject to ratification, the declaration’s time
limitation was invariably interpreted to begin running only when the declaration came into
foree, that is, upon deposit of the instrument of ratification. Often the declaration provided
expressiy that the time period in the instrument would begin running from the date of
ratification. This was true, for example, for declarations of the following States (cites are
1o P.C.1.J., Series E): Albania (No. 7, p. 465), Argentina (No. {2, p. 335), Austria (No. 6,
pp. 472, 475), Czechoslovakia (No. 6, p. 481), Egypt (No. /5, p. 216), Hungary (¥o. 6,
p- 476), India (No. 6, p. 482), and Yugoslavia {No. 6, p. 485). Often the declarations, like
Turkey’s, did not specify when the time period would begin to run, but such declarations
were also interpreted Lo begin running on the date of ratification rather than on the date
of signature. This was truc Tor declarations of Canada (compare No. 6, p. 484 with No. 16,
p. 336), Germany (No. 9, p. 290), Latvia (comparc No. 6, p. 477 with No. 11, p. 256}, New
Zealand (compare No. 6, p. 480 with No. 16, p. 342), Norway (compare No. 2, p. 80 with
No. 6, p. 474), Romania (compare No. 7, p. 460 with No. /2, p. 337), South Africa (com-
pare No. 6, p. 480 with Nop. 16, p. 333), and Thailand {(compare Ne. 6, p. 464 with No. /6,
p. 344).
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duration. Bulgaria, however, had not been an original Member of the United
Nations, It became a Member on 14 December 1955, after the dissolution of the
Permanent Court. This Court held that Bulgaria's declaration was not “still in
force” at that date and accordingly could not be deemed to be an acceptance of
the compulsory jurisdiction of the International Court under Article 36 (5). The
Judgment 1s important because it repudiates the theory advanced by Nicaragua
in this case.

96. The Court interpreted Article 36 (5) to apply only to States whose dec-
larations were in force for the Permanent Court:

“Article 36, paragraph S, considered in its application to States signatories
of the Statute, effects a simple operation: it transforms their acceptance of
the compulsory jurisdiction of the Permanent Court into an acceptance of the
compulsory jurisdiction of the International Court of Justice.” (/bid., p. 137
(italics added}.)

Elsewhere the Court described those States subject to the compulsory jurisdiction
of this Court in accordance with Article 36 (5) as those —

“which, at the time of their acceptance of the Statute [of the International
Court), were bound by their acceptance of the compulsory jurisdiction of the
Permunent Court” (ibid., p. 145 (italics added). See also ibid., pp. 142-143,
para. 64, supra).

Thus, Article 36 (5) docs not apply to Nicaragua's declaration because Nicaragua
never accepted the compulsory jurisdiction of the Permanent Court.

97. The Court held more particularly that Bulgaria’s declaration could not be
transferred to the International Court because:

“The legal basis for [Bulgaria’s) acceptance in Article 36, paragraph 2, of
the Statute of the Permanent Court of International Justice, ceased to exist
with the disappearance of that Statute. Thus, the Bulgarian Declaration had
lapsed and was na longer in force.” (Ibid., p. 143 (italics added)'.)

The particulars of the Court’s reasoning apply equally well to Nicaragua. The
legal effect, the “force”, of a declaration under the Permanent Court system
derived from the Statute of the Permanent Court. If that Statute was not in
effect for the declarant when the declarant joined the United Nations, then the
declaration under the Permanent Court system was not “in force”. Bulgaria’s
declaration was not in force in 1955 because the Statute of the Permanent Court
had lapsed ; Nicaragua’s declaration was not in force in 1945 because Nicaragua
had never even been a party to that Statute.

98. The Court’s analysis also undermines Nicaragua’s contention that Article
36 (5) both brought its declaration into force and transformed the declaration
into an acceptance of the compulsory jurisdiction of the International Court
(Memorial, para. 178 (E)). The Court confronted and rejected nearly the same
argument in Aerial Incident:

“Since these declarations [of States not original Members of the United
Nations] had not been maintained in being, it would then have been

! The Court also held that Article 36 (5) applied only to prior declarations by States
represented at San Francisco which became original Members of the United Nations (ibid.,
pp. 136-139).

NOS
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necessary to reinstate lapsed declarations, then to transport their subject-
matter to the jurisdiction of the International Court of Justice: nothing of
this kind is provided for by Article 36, paragraph 5 . . . Article 36, paragraph
S, governed the transfer from one Court to the other of still-existing
declarations; in so doing, it maintained an existing obligation while modifying
its subject-maziter.” (I.C.J. Reports 1959, p. 138 (italics added).)

99. Finally, the Court rejected the argument thac, in accepting the United
Nations Charter and the Statute of this Court, Bulgaria also accepted the Court’s
compulsory jurisdiction :

“if Bulgaria, which at the time of its admission (o the United Nations
was under no obligation [of compulsery jurisdiction], were to be regarded
as subject to the compulsory jurisdiction as a result of its admission 1o the
United Nations, the Statute of the Court would, in the case of Bulgaria,
have a legal consequence, namely, compulsory jurisdiction, which that
Statute does not impose upon other States. It is difficult to accept an
interpretation which would constitute in the case of Bulgaria such a
derogation from the system of the Statute.

At the time when Bulgaria sought and obtained admission to the United
Nations, its acceptance of the compulsory jurisdiction of the Permanent
Court had long since lapsed. There is nothing in article 36, paragraph 5, to
indicate any intention to revive an undertaking which is no longer in force
. . . Bulgaria’s acceptance of the provision does not constitute consent to
the compulsory jurisdiction of the International Court of Justice; such
consent can validly be given by Bulgaria only in accordance with Article 36,
paragraph 2. (Ibid., p. 145.)

Since Nicaragua, like Bulgaria, was not subject to the compulsory jurisdiction
of the Permanent Court at the time it joined the United Nations, it is likewise
impossible to regard Nicaragua’s acceptance of the Charter and the Statute of
this Court as manifesting also an acceptance of compulsory jurisdiction !,

100. Nicaragua in its Memorial seeks to draw a contrary conclusion from
Aerial Incident, primarily through reliance on the dissenting opinion of a small
minority, three members, of the Court (paras. 14-162). But even the dissent, like
the majority, contradicts Nicaragua’s theory.

! The unstated presumption in Nicaragua’s theory is that Nicaragua had in some sense
given its consent to the compulsory jurisdiction of the Permanent Court and had withheld
only its consent (o the Statute of that Court. But the making of a declaration does not
manifest consent to compulsory jurisdiction; only if the declaration is brought tnto force
is there consent. Inno sense had Nicaragua consented either 10 the Statute or to compulsory
jurisdiction, Nicaragua signed the Protocol of Signature and the Optional Clause in 1929
but failed 1o bring them into foree, This may have beent because Nicaragua objected either
to the Courtl system embodicd in the Permanent Court’s Statute, or to compulsory
jurisdiction, or both, but Nicaragua’s actions do not permit the presumption — which is
absolutely essential to Nicaragua's theory — that Nicaragua had in any sense accepted or
consented to compulsory jurisdiction.

* The Court held by twelve votes to four that it was without jurisdiction. Judges
Lauterpacht, Koo and Spender appended a joint dissenting opinion, and Judge ad hoc
Goitein appended a separate dissenting opinion. Notably, Judge Basdevant did not join
the dissent, Judge Basdevant had been 2 member of the French delegation to the San
Francisco Conference and presumably was familiar with the drafting of the French text of
Arlicle 36 {5), upon which the joint dissent relicd heavily.
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101. The majority and the dissent agreed that Article 36 (5) applies only to
declarations which had entered into force for the Permanent Court. Indeed, the
dissenters in the passage quoted in the Nicaraguan Memorial, paragraph 14,
specifically recognized the requirement that the Permanent Court declaration
had to be in force as of the time of adherence to the United Nations Charter
and this Court’s Statute. The dissent wrote :

“This was the purpose of paragraph 5. They said, in effect: Whatever
legal obstacles there may be, these declarations, provided that their period
of validity has not expired — that is provided that they are still in force on
the day of the eniry of the Charter into force or on the day on which the
declarant State becomes a party to the Statute — shall continue in respect of
the International Court of Justice.” (derial Incident, op. cit., pp. 167, 168
(italics added).)

102. The disagreement of the majority and the dissent concerned only the
reasons that might render 4 declaration no longer in force (éhid., p. 162). The
dissent believed that a declaration once in force should not be ineligible for
transfer to the new Statute simply through disappearance of the old Statute. As
expressed in a passage quoted by Nicaragua, the intention of Article 36 (5) was
“to continue in being something which was in existence, (o preserve existing
acceptances” (ibid., p. 145 (italics added)). The dissent returns to this theme time
and again. For example:

“The formal, and, in eflect, insignificant changes in the Statute of the new
Court were not permitted to stand in the way of the then existing compulsory
Jurisdiction of the Permanent Court being taken over by the International
Court.” (Jbid., p. 159 (italics added)!.)

Thus, according to the dissent, Article 36 (5) applied onty to actual and effective
acceptances of the Permanent Court’s compulsory jurisdiction — and not to
so-called *‘potential jurisdiction™ (Nicaraguan Memorial, para. 12). Although
the dissent argued that Bulgaria should not be required to give what it regarded
as a “double consent” (Aerial Incident, op. cit., p. 187; Nicaraguan Memorial,
para. 27), this was a reference to the fact that Bulgaria had previously given its
consent to the Permanent Court’s compulsory jurisdiction. The dissent’s interpre-
tation would not permit Article 36 (5) to apply 10 a declaration like Nicaragua’s
which had never come into force at all for the Permanent Court and thus did
not constitute even a single consent?,

! See also ibid , p. 160 (“the purpose of paragraph 5 was to provide ‘for the continuing
validity ol existing adherences’ to the Optional Clause™); p. 166 (It was for the purpose
of preserving lor the new Court the compulsory jurisdiction which had been conferred
upon the old Court” that Article 36 (5) was adopted); p. 169 (“‘its purpose was to
safeguard the existing compulsery jurisdiction™).

2 Nicaragua cites one passage from the dissenting opinion that mentions Nicaragua’s
Declaration (Memonal, para. 37). It is instructive to place this statement in context. Two
members of the majority advanced the theory that the French text of Article 36 (5) showed
it could only apply to declarations for a fixed lerm, not to declaralions, like Bulgaria’s
(and Nicaragua’s), for unspecified time periods (ibid., pp. 148, 154). In response, the dissent
stated : ““if the interpretation contended for had been adopted by the Court in the present
case, its result would be to invalidate, as from the date of the Judgment of the Court, the
existing declarations of a number of States — such as Colombia, Haiti, Nicaragua and
Uruguay” (ibid., p. 193). I1 appears that the dissenters included Nicaragua and these other
States in their listing simply because they were listed in the Court’s Yearbooks as States
whose declarations had been for unspeaified durations, not because they were analysed
and deemed to be still in force.
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103. The full Court next examined Article 36 (5) in Temple of Preah Vihear,
Preliminary Objections (1.C.J. Reports 1961, p. 17). Cambodia sought to rely cn
a document filed by Thailand with the United Nations Secretary-General in 1950
purporting to “renew” a declaration originally made in 1929 which had been
renewed in 1940 for ten years. Since Thailand, like Bulgaria, had not joined this
Court’s Statute until after the dissolution of the Permanent Court, Thailand
argued that its declaration must have lapsed before its accession to this Court’s
Statute and thus was incapable of being renewed (ihid., p. 26).

104. The Court disagreed that Thailand was not bound. It held, unanimously,
that Thailand’s 1930 “‘renewal” of its declaration was, in fact, a new declaration
under Article 36, paragraph 2, of this Court’s Statute, even if incorrecily worded.
In light of Thailand’'s admitted intention to be bound, the Court found that this
filing satisfied the critical formality required by the Statute, the deposit of an
agoeptancel )with the Secretary-General of the United Nations under Article 36 (4)
(ihid., p. 31).

105. The case is of interest primarily because the Court could have reached
the same result by reconsidering the Aerial Incident rationale. If declarations that
lacked a statutory basis under the Permanent Court system could be transferred
by Article 36 (5), then Thailand’s declaration, which was made in 1940 for ten
years, could have been transferred to the new Statute when Thailand became
party to that Statute late in 1946. But the Court did not adopt this approach.
As in Aerial Incident, the Court considered Article 36 (5)’s field of operation to
exclude declarations under the Statute of the Permanent Court, such as Thai-
land’s, which were not in force when the dectarant joined the United Nations.

106. The Court’s deciston in Barcelona Traction. Light and Power Company,
Limited, Preliminary Objections (I. C.J. Reports 1964, p. 4), again left the rationale
of the Aerial Incident decision undisturbed. Belgium sought to invoke jurisdiction
against Spain in part on the basis of their 1927 Treaty of Conciliation, Judicial
Settlement and Arbitration, which provided in certain circumstances for reference
of disputes to the Permanent Cowrt (ibid., p. 27). Belgium claimed this provision
remained effective by operation of Article 37 of this Court’s Statute.

107. Spain objected that, because it joined the Statute of this Court only after
the dissolution of the Permanent Court, the treaty reference to the Permanent
Court must have lapsed as in the Aerial Incident and Temple cases and could not
be transferred. The Court by a vote of ten to six ruled in favour of Belgium and
held that Article 37 of the Statute was applicable.

108. Article 37 provides :

“Whenever a treaty or convention in force provides for reference of a
matter . . . to the Permanent Court of International Justice, the matter shall,
as between the parties to the present Statute, be referred to the International
Court of Justice.”

In the Court’s view, Article 37 “was not intended to create any new obligatory
jurisdiction that had not existcd™ (ibid., p.34), but rather to transfer such
jurisdiction as did exist, so long as the treaty on which it was based remained
“In force”. Because the treary between Spain and Belgium had remained in force,
“the obligation [to refer disputes to a court] remain[ed | substantively in existence™
(ibid., p. 38). The Court held that this satisfied Article 37.

109. Several features of this holding are noteworthy. First, this Court stressed
that its focus was solely upon Article 37 of the Statute, which contains re-
quirements different from those of Article 36 (5) (éhid., p.29). In particular,
the requirement of “being in force”, which under Article 36 (5) refers to the
declaration itself, “is, in Article 37, formally related not to the clause as such,
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but to the instrument — the treaty or convention — containing it” (ibid., p. 29).
Thus, the Court was careful to make clear that the only question before it was
whether the treaty containing a compromissory clause remained “‘in force”. The
Court interpreted “in force’ in its ordinary sense of “legally binding”. Indeed,
in addressing the particular features of the 1927 Treaty, the Court stressed :

“it would be difficult either to deny the seriousness of the intention to create
an obligation to have recourse to compulsory adjudication — all other
means of settlement failing — or to assert that this obligation was exclusively
dependent on the existence of a particular forum . . .” (ibid., p. 38).

110, The holding of Barcelona Traction is thus that Article 37 of the new
Statute applied to existing treaty obligations, notwithstanding the fact that one
of the parties to the treaty may not have been an original Member of the United
Nations. The fundamental premise of Article 37 is that a treaty obligation must
have previously been in force and must have continued to exist, up until the time
both treaty parties became parties to the Court’s Statute. To the extent the
decision has any relevance to the interpretation of Article 36 (5), it reaffirms
that the drafters of the Statute of this Court did not intend to create additional
obtigations for States or a new field of compulsory jurisdiction for the Court,
but only to preserve what had existed for the Permanent Court.

111. In its Memorial, Nicaragua has quoted portions of the judgment in an
effort 1o portray Barcelona Traction as confirming the views that Nicaragua
attributes to the dissent in Aerial Incident (paras. 16-18). In particular, Nicaragua
emphasizes the passage in Barcelona Traction in which the Court observed that —

“the notion of rights and obligations that are in abeyance, but not extin-
guished, is perfectly familiar to the law and represents a common feature
of certain fields” (Memorial, p. 36).

Nicaragua then characterizes Nicaragua’s “obligation” under the Permanent
Court’s Statute as having been —

“‘in existence’, although ‘inoperative’ or ‘in abeyance’ because of its failure
to perfect the ratification of the Statute of the Permanent Court. Like Spain,
by becoming a party to the present Statute and accepting all its provisions,
including Article 36 (5), Nicaragua activated its declaration.” (fbid.,
para. 31.)

In fact, Nicaragua’s declaration under the Permanent Court could not possibly
have been “in abeyance’ because that term implies a temporary suspension of
the operation of an instrument that had previously entered into force, whereas
Nicaragua’s declaration never came into force or effect at all. More fundamen-
tally, however, Nicaragua’s argument totally misconstrues the reasoning and
holding of Barcelona Traction. The Court’s Judgment on this question speaks
for itself:

“An obligation of recourse to judicial settlement will, it is true, normally
find its expression in terms of recourse to a particular forum. But it does
not foltow that this is the essence of the obtigation. It was this fallacy which
underlay the coniention advanced during the hearings, that the alleged lapse
of Article 17 (4) [in the treaty] was due to the disappearance of the ‘object’
of that clause, namely the Permanent Court. But that Court was never the
substantive ‘object’ of the clause. The substantive object was compulsory
adjudication, and the Permanent Court was merely a means for achieving
that object. It was not the primary purpose to specify one iribunal rather than
another, but io create an obligation of compuisory adjudication . . . If the
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obligation exists independently of the particular forum . . . then if it subsequently
happens that the forum goes out of existence, and no provision is made by
the parties, or otherwise, for remedying the deficiency, it will follow that the
clause containing the obligation will for the time being become (and perhaps
remain indefinitely)} inoperative, i.e., without possibility of effective appli-
cation. But if the obligation remains substantively in existence, though not
functionally capable of being implemented, it can always be rendered operative
once more, If for instance the parties agree on another tribunal, or if another
is supplied by the automatic operation of some other instrument by which
both parties are bound. The Statute is such an instrument, and its Article
37 has precisely that effect.

What therefore happened in 1955, when this lacuna was made good by
Spain’s admission to the United Nations, was that the operation of the
obligation revived, because the means of implementing it had once more become
available; but there was neither any new creation of. nor revision of the basic
obligation.” (Ibid., pp. 38-40 (italics added).)

112, These extracts from the Judgment illustrate vividly the error in Nica-
ragua’s interpretation of Barcelona Traction. The case did not hold that this
Court’s Statute could create or revise an obligation to accept the Court’s
jurisdiction wherc none had existed before. Nor, as Nicaragua contends, could
that Statute ‘“‘perfect” an obligation which “may not have been perfected”
{Memorial, para. 36). To the contrary, the case held that Article 37 required
a treaty actually to be “in force” before the obligation it created could be
transferred to the new Court, and that the temporary inability to implement that
obligation while one party to the treaty was not a party to the Statute of the
new Court, could not defeat the effect of Article 37. Nicaragua’s situation in
1946 was fundamentally different: its “unperfected declaration” was not an
obligation in force conferring jurisdiction on the Permanent Court, nor was it
an obligation to recognize us respondent the compulsory jurisdiction of the
Permanent Court. It was never a legal obligation at all. The Statute of this Court
therefore cannot transfer any “obligation’ of Nicaragua to this Court since there
was none, and never had been one, under the Permanent Court.

E. The King of Spain Arbitral Award Case

113. The precisc status of Nicaragua’s declaration apparently has been a
concrete issue of concern to States only once before these proceedings — when
Nicaragna and Honduras considered referring their long-standing boundary
dispute to this Court during the 1950s, The United States participated with the
Organization of American States at that time to facilitate the negotiation of
an agreement to refer the dispute 1o the Court. In Annex 34 the United States
presents a somewhat more detailed history of these discussions based wpon dip-
lomatic records. The discussions and related activities of the parties reveal that
Nicaragua, Honduras and the United States all believed and acted on the premise
that Nicaragua’s 1929 declaration was not a binding acceptance of the present
Court’s jurisdiction.

114. Honduras wished to bring the boundary dispute before this Court as
early as 1955. However, Honduras did not file an Application because, as stated
in 4 memorandum given by Honduras to the United States on 15 June 1955:

“Nicaragua has refused until now to recognize the compuisory jurisdiction
of the International Court of Justice so that the Court could take cognizance
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of and resolve the case which Honduras has considered filing against Nica-
ragua.” (Ann. 34, App. C, para. 5.)

Shortly thereafter, Honduras engaged former Judge Manley Hudson to study,
among other issues, whether Nicaragua might be compelled to accept the Court’s
jurisdiction in the matter. Judge Hudson evidently raised this question with the
Registrar of the Court, indicating his doubts concerning Nicaragua’s adherence
to the Permanent Court’s Statute. By letter of 2 September 1955, the Registrar
responded to Judge Hudson as follows:

“1 do not think one could disagree with the view you express when you
say that it would be difficult to regard Nicaragua’s ratification of the Charter
of the United Nations as affecting that State’s acceptance of compulsory
jurisdiction. If the Declaration of September 24th, 1929, was in fact ineffective
by reason of failure to ratify the Protocol of Signature, I think it is impossible
to say that Nicaragua's ratification of the Charter could make it effective and
therefore bring into play Article 36, paragraph S, of the Statute of the present
Courr.” (Letter of 2 September 1955 (italics added), Ann. 35'))

The Registrar inquired of United Nations authorities at the Palais des Nations
in Geneva — where custody over the archives of the League of Nations had
been placed — whether Nicaragua had ever submitted its instrument of ratifi-
cation to the Protocol. A response came from Mr. Adrian Pelt, the Director,
European Office of the United Nations. The Deputy-Registrar forwarded Mr.
Pelt’s response to Judge Hudson with a cover note advising Judge Hudson that
the letter would seem to “completely answer [the question] which you had raised”
(Ann, 36). Mr, Pelt’s letter stated:

“In order to make quite certain that the instrument of ratification had
not been received at the time and put in the safe without a relevant mention
having been inserted in the file, 1 had a search made through the contents
of the safe. This search has not revealed the presence of the instrument of
ratification under reference . . . The instrument of ratification was never
deposited with the League of Nations Secretariar.” (Ibid,, p. 3 (italics added).)

115. Judge Hudson then prepared a formal legal opinion for Honduras
(Ann. 37). After reviewing the historical background and the legal framework
of both the Permanent Court system of compulsory jurisdiction and that of the
present Court, he concluded as follows:

“34. It must be borne in mind that the International Court of Justice has
not determined whether there is any degree to which the Nicaragua
Government is bound by the declaration of 24 September 1929, as to the
International Court of Justice. Without such determination, it is impossible
to say definitely whether or not the Government of Honduras may proceed
against the Government of Nicaragua.

33. Tt would seem possible that some other jurisdiction may be envisaged
in this connection ; for example, the Parties might agree upon the dispute’s
being handled by a Tribunal ad hoc.

36. It is also possible that the action should be begun against Nicaragua in

! The items in Annexes 35, 36, 37 and 38 have been retricved from Judge Hudson's
papers, which arc on deposit and open to the public in the manuscript division of the
Harvard Law School Library.
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spite of the fact that that State is not bound by the second paragraph of
Article 36 of the Statute of the International Court of Justice. If Nicaragua
later agrees to the jurisdiction, the situation will be much the sume as if it had
agreed 10 a special agreement in advance of the case . . .

40. It may be for other people to have their ideas as to what the Court
will decide. The writer cannot speak for them; but the writer would not be
surprised if the Court should say that Nicaragua is rot bound to submit to its
Jurisdiction.” (Ann, 37 (italics added).)

JLater that same month Honduras apprised the United States of Judge Hudson’s
conclusions (Ann. 34, Apps. F and G).

116. During the course of conversations with the United States, Nicaragua
confirmed to the United States that Nicaragua had net accepted the Court’s com-
pulsory jurisdiction. On 21 December 1953, the Nicaraguan Ambassador to the
United States, Guillermo Sevilla-Sacasa, visited t